GASES AT LAW 


ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


OF 


NORTH CAROLINA. 


DECEMBER TERM, 1843. 


WILLIAM LEA, ADM’R OF JOHN HARRIS, vs. BRYANT GAUZE, 
ADM’R, &e. (a_) 


The application to revive a suit in the name of the Administrator of a deceas- June, 1843 
ed plaintiff, must be made within two terms after his death. 
Affidavits will be received to shew when the plaintiff died. 
If the death of a plaintiff occurs after the commencement of the term of this 
court, at which the appeal in his case is regularly entered, although the judg- 
ment be not rendered at that term, the court may enter a judgment nunc pro 
tunc, as of a day previous to his death; but they cannot do so, when he died 
previous to the commencement of such term. 


This was an appeal to June Term, 1842, of this court, 
which term began on the 13th day of the month. The de- 
fendant was the appellant, and filed the transcript on the 29th 
of May. Although the opinion of the court was delivered 
at that term, (see 2 Ired. Rep. 440), the judgment was not 
entered, and it was afterwards ascertained, that the plaintiff 
Lea, the administrator of Harris, died on the 7th of June, 
1842. The County Court of Brunswick, on the Ist day of 
December, 1842, granted administration of Harris’ estate to 
Hartford Jones, and he at this term (June, 1843,) moved for 
leave to revive the suit in his name ; which was opposed by 


(a) Nort.—The opinion on the motion in this case was delivered at June 
Term, 1843, 1 
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June, 1843 the defendant, who offered affidavits as to the period of Lea’s 
~ death, which were not disputed on the other side. 


Lea 


Gouse, John H. Bryan for the plaintiff. 
Strange for the defendant. 


Rurrin, C. J. Without having regard to the circum- 
stance, that the letters of administration to Jones are general 
and not de bonis non, his motion must be denied as nut hav- 
ing been made in duc time. Theact, Rev. St. c. 2, s. 6,al- 
lows a suit brought by an administrator to be revived by an 
administrator de bonis non, as it might be revived by an ex- 
ecutor upon the death of his testator. Now, by the preced- 
ing sections of the act, taken from the acts of 1789 and 1799, 
according to their settled construction, the executor of a de- 
ceased plaintiff must apply to carry on the suit within two 
terms after the day of the testator’s death, except in the cases 
of contests about a will or the administration—of which there 
is no suggestion here. Tay. Rep. 134. 2 Hay. 66, This 
is the third term since the death of the original plaintiff, and 
therefore the application is not in time to prevent the action 
from abating. 

If the death of the plaintiff had occurred while the case 
was held under advisari here, we might enter the judgment 
nunc pro tunc, as of a day previous to the death; but in 
fact that event occurred before the case was constituted in 
this court, or, at least, before the first term, so that there is 
no day, of whicha judgment could be entered in this court 
in the life of the party. 


Per Curiam, Motion disallowed, 
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ZACHARIAH TRICE vs. YARBOROUGH AND RAY. 


Where a judgment was rendered against a party in the Superior Court of a June 1843 

county which is distant from that in which he resides and in which he has 
few acquaintances, where he had been induced to believe the verdict of the 
jury would be in his favor, when the court did not decide on his motion for 
a new trial until the last day of the term, when he had prayed an appeal to 
the Supreme Court and it was granted but he was unable after all his exe:* 
tion to obtain sureties for the appeal in the county where the suit was tried» 
and he moreover set forth in his affidavit that he had merits on his side; the 
court granted a certiorari. 


This was a rule for a certiorari to bring up the proceed- 
ings in a suit determined at the last term of Cumberland Su- 
perior Court of Law, wherein Yarborough and Ray were 
plaintiffs and Zachariah Trice, who obtained the rule, was 
adefendant. Trice’s affidavit stated, that he was an inhabi- 
tant of Orange county, and resided about seventy miles dis- 
tant from Fayetteville, the county seat of Cumberland coun- 
ty, and had very little acquaintance in the latter county— 
that on the appeal in the suit from the County Court he gave 
good sureties, both inhabitants of Cumberland county, whom 
he had indemnified—that he was always advised by his 
counsel that the plaintiffs could not recover, and entertained 
no doubt of a judgment in his favor—but he calculated, how- 
ever, if a judgment should be rendered against him, contrary 
to his own expectation and that of his counsel, he should be 
enabled, with the assistance of those, who had been sureties 
for his appeal from the County Court, to give the necessary 
sureties for an appeal to the Supreme Court—that in this ex- 
pectation he was disappointed, after he had prayed the appeal 
to this court, although he made every exertion to procure 
such sureties. His affidavit further stated that he was ad- 
vised the judgment against him was not according to law, 
and he annexed a statement of the case as made out by the 
presiding Judge. 

On the return of the rule, several counter affidavits were 
filed, made by citizens of Fayetteville, who stated they were 
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Dec’r, 1843 well acquainted with Trice and had done business for him 

~~~ some stated they had been applied to to become his sure- 
ties to the appeal and had refused—others that they had not 
been called on, and would have refused if they had been ap- 
plied to. 


Strange and Iredell for Trice. 
Henry for defendants. 


Per Curram. Let the certiorari be granted, on the par- 
ty’s giving bond and surety as required by law. 


JOHN JONES vs. ROBERT THOMAS. 


A. held a mortgage on a tract of land, which was subject to the lien of an ex- 
ecution against the mortgagor. At the sale under the execution, the land 
brought more than the amount of the execution. eld thatthe mortgagee 
was entitled at law to recover the surplus. 

The case cf Taylor v Williams, 1 Ired. Rep. 249, cited and approved. 


Appeal from the Superior Court of Law of Henderson 
county, at Fall Term, 1843, his Honor Judge Dicx presid- 
ing. 

On the trial below the case was submitted to the court up- 
on the following facts, and it was agreed, that, if the law 
thereon was for the plaintiff, he should have judgment for 
$414 23 and costs ; otherwise he should be nonsuited. 

Elijah W. Kinsey was indebted to Jones, the plaintiff, in 
the sum of $611, payable in six annual instalments, with 
interest from June 28th, 1843 ; and on that day he executed 
to the plaintiff a mortgage of a tract of land in fee to secure 
the debt. The land was situate in Henderson county, and 
the deed was exccuted there during the term of the County 
Court, in which a judgment was expected to be rendered in 
an action therin pending against Kinsey. Of the suit Kin- 
sey informed Jones at the time he made the deed, and the 
latter undertook to pay the judgment, should it be obtained. 


s 
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The judgment was rendered at that term, and a fieri facias Dec’r, 1843 
issued thereon, under which the sheriff offered the land for 
sale. A bid was made by a person for it, and the plaintiff yo 
then offered to pay the money in discharge of the execution. Thomas. 
But, the bidder insisting on his bid, the sheriff refused to re- 
ceive the money, and proceeded to sell the land ; when, after 
opposing bids by the first bidder and the plaintiff, the former 
became the purchaser at the price of $465, which exceeded 
the amount of the execution debt. ‘I'he plaintiff, before and 
at the sale, gave notice to the sheriff and to the other bidder, 
of his mortgag2, and exhibited it publicly and claimed the 
land; and, after the sale, he demanded the surplus of the mo- 
ney after satisfying the execution. But the sheriff refused 
to pay it to him, and by agreement between Kinsey, the she- 
riff and the purchaser, the surplus was retained by the latter 
in satisfaction of debts, which Kinsey owed to him and oth- 
ers. Thereupon this action was instituted against the she- 
riff to recover the surplus, as belonging to the plaintiff. 
The court gave judgment for the plaintiff, and the defen- 
dant appealed. 


Hoke, for the plaintiff, cited Taylor y. Williams, 1 Ired. 
Rep. 249. 
Badger for the defendant. 


Rurrin, C. J. The Court affirms the judgment. The 
case is governed by that of Taylor v Williams, 1 Ired. Rep. 
249, It is even stronger than that case, for the good faith 
of the plaintiff’s mortgage is not questioned. It passed the 
title to the land perfectly to the plaintiff; subject, indeed, to 
the encumbrance of a judgment, or, rather, the lien of an 
execution that might be issued on the judgment. The effect 
of that was, that the-land, although the property of the 
plaintiff, might be taken, if necessary, to pay that debt, but 
it could be taken for no, further purpose, ‘The sheriff might 
have sold an aliquot part of the land, so many acres, as 
would pay the debt ; and in that case it is plain, the part 
unsold would have been vested in the plaintiff under his 
deed, It follows that the surplus of the proceeds belongs to 
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Dec'r, 1843 him ; for the sheriff cannot, by the mode of his proceeding, 
“essentially vary the rights of the party. It is not material, 
that the plaintiff has only a mortgage. That vests in him 
the legal title, with which only we have to deal in this ac- 
tion. Any equities between him and the mortgagor or the 
assignee of the latter, if there be such under the cireum- 

stances, must be settled elsewhere. 


Per Curiam Judgment affirmed. 
3 So 


MERRITT WHIT, ADMINISTRATOR &c. vs. SOLOMON M. RAY. 


Where a man dies intestate and, there bring no administration on his estate, 
the next of kin take possession of it, no legal title vests in them, however 
long they may possess it; but if an administrator be apppointed even ten years 
afterwards, the legal title then vests in him and relates back to the death of 
the intestate. The possession of the next of kin, in the meantime, though 
claiming it as their own, is no bar to his recovery of the property. 


Appeal from the Superior Court of Law of Yancey county 
at the extra term in August, 1843, his Honor Judge Pear- 
SON presiding. 

The following was the case reported by the peeling 
Judge. This was an action of trover for a bay mare. The 
plaintiff proved, that, about the year 1831 or 1832, one 
Pierce Roberts died intestate, leaving a wife and several 
young children, who continued to live together and carry on 
the farm and keep possession of all the personal estate of 
the intestate, without any division, for several years; when 
the widow married one Oliver, who, after that, lived with 
them and assisted in managing the farm, and together with 
Roberts’ children, used the horses, stock &c.,as a man 
would use his own property—that, among other articles of 
property owned by Roberts at his death, was a mare—that, af. 
ter his marriage, Oliver put the mare to a horse—that she 
bronght a colt, the bay mare sued for, and the colt was rais- 
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sed on the plantation, together with the increase of the 0- Dec. 1843 
ther stock left by Roberts, all of which was used by Oliver "Whit 
and his wife and step-children, as if it was theirown pro- =v 
perty—that in January, 1842, the defendant seized, and con- 4v--. 
verted to his own use by selling, the bay mare, then about 
four years old and worth about forty or fifty dolkars—that in 
February, 1842, the plaintiff was duly appointed the adminis- 
trator of Pierce Roberts, there having been before that time 
no administrator—that the plaintiff then notified the defen- 
dant of his appointment as administrator, and required him 
to give up the mare or pay her value, which he declined do- 
ing. The defendant proved that, as constable, he had a 
judgment and execution against Oliver and had levied upon 
the mare asthe property of Oliver. 

The court charged, that when a man died intestate, altho’ 
no administrator was appointed and the property went into 
the possession of the next of kin, still the legal title did not 
vest in them, and they acquired no such interest as was lia- 
ble to execution ; and, if, after the expiration of ten or twelve 
years, an administrator was appointed, the legal title was 
then in him, and related back to the death of the intestate, 
whom he represented, and he had a right to require the next 
of kin to deliver to him such of the property as they had 
in possession, though they had been in possession, claiming 
it as their own, during all the intermediate time—that they 
could not acquire title by the statute of limitations, because 
their possession was not adverse, and there was no person to 
sue—that, after the administrator had taken the property and 
paid the debts, if any, he was then todeliver it to the next 
of kin, in the due course of his administration, when the le- 
gal title would vestin them. The Court further charged, 
that, in this ease, the mare in question, being a colt of the 
mare belonging to Roberts, though foaled several years after 
his death, was subject to the same rule; for, in legal con- 
templation, the ownership of the mother, at the time she had 
the colt, was in the administrator—that Oliver, marrying the 
widow, succeeded to her rights and took her place, as one of 
the distributees, and was subject to the same rule that would 
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Dec. 1843 have applied to the widow, if she had not married—that the 
“Whi defendant, as constable, represented the rights of the creditor, 
v and was entitled to the interest of Oliver, provided it was 
Ray. —_ subject to execution ; but Oliver’s interest was not subject to 
execution, and the constable was placed in the same situa- 
tion in regard to the legal title of the administrator, as Oli- 
ver would have been, or as the widow would have been, had 
she remained single. The defendant’s counsel moved the 
Court to charge the jury, that Oliver’s being in possession 
and using the property as his own, so as to give him a false 
credit, was a fraud upon his creditors and made the property 
liable. The Court refused so to charge, because there was 
nothing to divest the legal title of the administrator or to 
prevent him from asserting it. 
There was a verdict for the plaintiff, and a new trial hav- 
ing been refused, the defendant appealed. 
No counsel appeared for either party in this court. 


Dantet, J. We have examined the opinion given in this 
case by his Honor in the court below, and it seems to us 
that it is correct in law. We therefore adopt it as the opin- 


ion of this Court. The judgment must be affirmed. 


Per Curzam, Judgment affirmed. 


STATE vs. MONTREVILLE PATTON AND OTHERS. 


The Buncombe Turnpike Company are bound by their charter to keep their 
road in good repair, and are indictable if the road is suffered to become ruin- 
ous, 

The President and Directors of the Company are bound to exert all their pow- 
ers and apply all their means, as such officers, to the keeping of the road in 
order; and, for a default in the performance of this public duty, are liable to 
indictment. 

Where a particular class of persons, other than the public overseers of roads 
are indicted for not keeping a road in order, the indictment should contain 
an averment, “ that it was their duty and of right they ought to 
have kept the said road in repair;” otherwise, judgment will be arrested. 


Appeal by the defendants from the Superior Court of Law 
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of Henderson county, at Fall Term, 1843, his Honor Judge Dec. 1843 

Dick presiding, _ 
The defendants were tried upon the following indictment, | ¥ 

to wit: Patton. 


“State of North Carolina, ™ Superior Court of Law, 
Henderson county. : Fall Term, 1843. 


“'The jurors tor the State upon their oath present that 
Mont. Patton, President, and James W. Patton and Wm. 
W. Davie, Directors of the Buncombe Turnpike Road, lately 
of the county of Henderson, on the first day of March, in 
the year of our Lord one thousand eight hundred and forty- 
two, and for along time both before and since that day, to 
wit, for six months, being President and Directors of that 
part of the public Buncombe Turnpike Road, leading from 
the Tennessee line by Asheville and Hendersonville to the 
South Carolina line, which lies between Big Mud creek and 
the South Carolina line, in the county aforesaid, negligently 
did permit the said public road, of which they were Presi- 
dent and Directors as aforesaid, in the county aforesaid, to 
become ruinous, miry, broken and in great decay for want 
of due reparation thereof, and the same so to be and remain 
during all the time aforesaid negligently did permit and still 
do permit, to the great damage and common nuisance of all 
the citizens of the State and others the same road passing, a- 
gainst the form of the statute in such case made and provid- 
ed, and against the peace and dignity of the State.” 

The defendants pleaded not guilty. On the trial, the State 
proved the road to be out of proper order, and it remained 
so fora considerable time. The defendants’ counsel contend- 
ed that the President and Directors were not liable to indict- 
ment for suffering their road to be out of repair—that they 
were only amenable to the Legislature for any omission of 
the duties imposed on them by their charter, and prayed the 
court so to instruct the jury. ‘The court declined to give the 
instruction prayed for, but charged the jury, that the defen- 
dants were subject to indictment, and, if they believed the 
evidence, the defendants were guilty as charged. The jury 
found the defendants guilty, and, a new trial having been 
moved for and refused, they . a 
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The Attorney General, for the State, contended that the 
-President and Directors were indictable, and that the indict- 
ment well laid the offence ; and cited Raleigh and Gaston 
Rail Road vs. Davis, 2 Dev. & Bat. 451, and 2 Rev. Stat. 
pages 423,424. He also commented on the case of The 
State vs. Commissioners of Halifax, 4 Dev. 345. 

Alexander and John H. Bryan insisted, in arrest of judg- 
ment, that it did not appear from the indictment, being no 
where alleged therein, that it was the duty of the President 
and Directors to repair the road; and, 2dly, that it should 
have been charged in the indictment, to make them responsi- 
ble, that they neglected to levy tolls or call out the hands, as 
authorised by law, for the purpose of keeping the road in re« 
pair. They cited The State vs. The Justices of Lenoir, 
4 Hawks 194; State vs. Commiss’rs of Halifar, 4 Dey. 
315; and Slate vs. King, 3 Ired. 411. 


Danret, J. The defendants are charged in the indict- 
ment, that they, being the President and Directors of that 
part of the public Buncombe Turnpike road, leading from 
the ‘Tennessee line to the South Carolina line, which lies 


between Big Mud creek and the South Carolina line, in the 
county of Henderson, did negligently permit the said public 
road, of which they were President and Directors, in the 
county aforesaid, to become ruinous, &c. against the form of 


the statute, &c. 
There is astatute (2 Rev. Stat. p. 418) incorporating a 


company under the name and style of the “ Buncombe ‘Turn- 
pike Company,” for the purpose of waking a turnpike road 
{rom the Saluda Gap to the ‘Tennessee line. The 9th section 
of the act declares, that the road shall be a public highway. 
The 13th section directs, that all hands liable to work on 
roads, residing within two miles on either side of the said 
turnpike road, shall be liable to do six days work, in eachand 
every year, on the said turnpike road, under the direction 
of the President and Directors of the said Company ; and 
the hands as aforesaid, when warned to work on the said 
road, shall be liable to the same fines and penalties for neg- 
lect, as persons failing to work on public roads in this State. 
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We think it was the duty of the Buncombe Turnpike Com- Dec. 1843, 
pany to keep up the road, and that therefore the corporation ~ ¢,.., _ 
is liable to an indictment, if the road be suffered to become 
ruinous. Any default in those bound to repair public high- 
ways, may be redressed by criminal prosecution. 3 Chit. 
Crim. Law 566. Hawkins’ P. C. B. l.ch.76,s.1. We 
also think that the individuals, who have been indicted, 
were bound, by virtue of their offices, faithfully to exert all 
their powers and apply all their means, as such officers, to 
the keeping of the road in order; and that for a default in 
this public duty they were liable to indictment. But as 
they were not absolutely bound to keep up the road, they 
cannot be charged, merely because the road has become ruin- 
ous. Besides, if they were so liable, the indictment ought 
to have shewn how that liability was tbrown upon them. In 
England we see, that, where a public statute changes the 
common law duty of the parish to a particular class of per- 
sons to keep in repair a public highway where that particu- 
lar class of persons are indicted for neglect of duty, the in- 
dictment contains an averment, that it was “their duty and 
of right they ought to have kept the said road in repair, &c.” 
3 Chit. Crim. Law. 584. Note C. There is no such aver- 
ment in the present indictment. 
We are of opinion that the judgment must be arrested. 


v 
Patton. 


Per Curiam, Judgment arrested. 


THE STATE TO THE USE OF SAMUEL BAILEY vs. GABRIEL 
WASHBURN AND OTHERS. 


The County Court is the proper judge of the return of the electien of a con- 
stable, and its adjudication thereon, while it remains in force, cannot be 
questioned. 

In such a case parol evidence cannot be received to shew that in fact no elec- 
tion took place. 


Appeal from the Superior Court of Law of Rutherford 
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Dec. 1843.county, at Fall Term, 1843, his Honor Judge Dick presid- 

State ing: 
v This was an action of debt on the bond of Gabriel Wash- 
Washburn burn, as a constable for the county of Rutherford for the 
year 1839. The following is a copy of the bond deelared on: 


State of North Carolina, 
Rutherford county. 


Know all men by these presents, that we, Gabriel Wash- 
burn, (naming the sureties) are held and firmly bound unto 
the State of North Carolina in the sum of four thousand dol- 
Jars, for the which payment well and truly to be made and 
done, we bind ourselves, our heirs, &c. Given under our 
hands and seals, this 15th January, 1839. 

The condition of the above obligation is such, that, where- 
as the above bounden, Gabriel Washburn, is the day of the 
date appointed to act as constable for the county aforesaid : 
now if the said Gabriel Washburn shal! weil and truly exe- 
cute his office agreeably to law, and will diligently endeav- 
or to collect all claims put into his hands for collection, and 
faithfully pay over all sums thereon received with or with- 
out suit, unto;the persons entitled to receive them—then the 
above obligation to be void, otherwise to remain in full force 
and virtue. 

[Signed and sealed by G. Washburn and his sureties.] 

The defendant pleaded the general issue, conditions per- 
formed, and conditions not broken. On the trial the plain- 
tiff, after proving the signing and sealing of the bond by the 
defendan's, offered in evidence a copy of the record of the 
Court of Pleas and Quarter Sessions of Rutherford county, 
in the words following, to wit: 

* January Court, 1839. Tuesday, January 15th. Court 
met according to adjournment. 


R. K. Wilson, 
Present, ) Green B. Palmer, 
Greenbury Griffin, Esquires, 


Gabriel Washburn having been elected in Captain Esk- 
ridge’s company, came into court and gave bond to North 
Carolina in $4000, with Benjamin Washburn, Josiah Mc- 
Entire, Joseph Magness, Goodsbury Dycus, Abram Collins, 
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jr. and Thomas J. Lackey for his securities, and then he Dec. 1843. 
was duly sworn.”  — 
The defendants objected that itdid not appearfromthesaid =v 
record that Washburn had been elected by the voters in a Weshbum. 
captain’s district, and it did appear from the record that only 
three magistrates were present in court when the said bond 
was executed, and therefore Washburn could not have been 
regularly appointed. ‘The court, being of opinion that the 
record was sufficient, overruled the objection. 
The defendant then proposed to prove, that no election for 
constable in fact took place in Captain Eskridge’s company 
in the year 1839. ‘I'he Court rejected this evidence. 
The jury under the charge of the Court rendered a ver- 
dict for the plaintiff, and a new trial being refused, the de- 
fendant_appealed. 


Hoke for the plaintiff contended that it was the province 
of the County Court to judge from the returns who was e- 
lected constable in any Captain’s district, and having ad- 
judged that matter, they must be held to have acted regular- 
ly, and their determination could not be impeached in any 


collateral controversy. And 2dly. That parol evidence was 
inadmissible to contradict or alter the record. 


D. F. Caldwell, J. G. Bynum and J. H. Bryan for the 
defendants, 


Gaston, J. By the act concerning Constables, Ist Rev. 
Stat. ch. 24, it is direeted, that the inhabitants of each cap- 
tain’s company in the county shall elect a suitable person to 
act as constable for the succeeding year, and on return of 
such election being made under the certificate of the judges 
of the election, the County Court shall proceed to qualify the 
person so returned as constable, and take the bond prescrib- 
ed by law for the faithful execution of his duty. It was ob- 
jected on the trial in this case that the court had no authori- 
ty to take the bond declared on, because it did not appear 
that the judges of the election had made return to the said 
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State 


vw 
Washburn. 
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court that Gabriel Washburn had been elected by the inhab- 
itants or qualified voters in a captain’s district. ‘This objec- 
tion was overruled by his Honor, and, as we think, proper- 
ly. ‘The County Court is the proper judge of the return, 
and its adjudication thereon, while it remains in force, can- 
not be questioned. The record of the County Court, which 
was given in evidence, sets forth that “Gabriel Washburn 
having been elected in captain Eskridge’s company, came in- 
to court and gave a bond to North Carolinain $4000 &c. and 
then he was duly sworn.” ‘This is an adjudication, that 
said Washburn was elected, and of course, that he was elected 
in due form, by those who had the right to elect.% There 
might have been a more plausible exception taken to the 
sufficiency of the record as set forth, viz. that it does not 
show to what office he was elected. Whether this would or 
would not be obviated by reference to the bond, in which 
the oflice is distinctly set forth, or to the law, which author- 
ises no other elections in captain’s districts but those of con- 
stables, we need not enquire ; because the precise exception 
is, that it did not appear by whom he was elected. It is 
exceedingly probable, that no more of the record was set 
forth in the case than was sufficient to present the exception 
taken by the defendants, and that the context of the record 
would have shown with sufficient distinctness the office to 
which he was elected. 

The court having overruled this exception, the defendants 
then offered to shew by parol evidence, that an election had 
not in fact been made of a constable in Captain Eskridge’s 
company, which evidence the court rejected. We think 
that the evidence offered was properly rejected. The au- 
thority of the court to take the bond does not depend upon 
the fact that an election had been made, but that it doth so 
appear to them upon the return of judges of the election.— 
He, who claims to be constable because of such return, and 
those, who become the bondsmen of him who so claitns, 
will not be released from their obligation, by shewing that 
he had availed himself of a false return to obtain induction 
into office. 
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There is no allegation of any other error on the part of Dec. 1843. 
the appellants, and the judgment must be affirmed. 


Per Curiam. Judgment affirmed. 


JOHN MILLER vs. HENRY HEART. 


Ina proceeding under the Processioning act where the processioner has been 
stopped in running the lines by a party claiming the land, it is not necessa 
ry to shew that such party had previous notice that the lines were about to 


be run. 

The report of a processioner that he has been stopped by a party in running a 
disputed line, constitutes, between the parties claiming and disputing that 
line, a cause of record, and each, without further notice, must be presumed 


to know what is judicially done therein. 
An objection to any of the commissioners appointed by the court is in the 1 na- 
ture of a challenge, and should be brought forward when the appointment 


is about to be made. 
The adjudization of the commissioners affects only the rights of the parties 


contesting. 
The cases of 1 Hay. 405. Wilson v Shuford, 3 Murph. 504, 


and Carpenter v Whitworth, 3 Ired. 204, cited and approved. 


Appeal from an interlocutory judgment of the Superior 
Court of Law of Davidson county, at Fall Term, 1843, his 
Honor Judge Manty, presiding. 

At February Term, 1843, of Davidson County Court, 
Azariah Williams, processioner for the said county, madea 
report to the said court, setting forth, that, being called on 
to procession the land of John Miller, (the present plaintiff.) 
he did, on the 2d of February, 1843, after it had been certi- 
fied to him that due notice had been given, commence “on 
the east bank of the Yadkin at a hickory stump, then run 
thence North eighty-five degrees East, forty chains twenty- 
one links to a black oak, Bonner’s corner, thea North two cn] 
an half degrees West, sixty-five chains eighty-five links toa 
post-oak, and then was about to proceed to run South eighty- 
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—— 


Miller 


Vv 
Heart. 
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eight degrees West, seventy-eight chains to a white oak on 
the bank of the Yadkin, and was forbidden to proceed any 
farther by Henry Heart, (the present defendant ;) said Heart 
contends that the land is his—that it runs ffom the post-oak 
South eighty-seven and an half degress West, fifteen chains, 
thence South ; consequently the lines remain in dispute.”— 
Upon this return of the processioner, the County Court, at 
that term, ordered a writ to issue, and the same issued ac- 
cordingly, directed to the sheriff, which, after reciting that 
the said processioner “ had made a report to the court that he 
was called on to procession the land of John Miller on the 
2d of February, 1843, and was stopped by Hlerry Heart, 
when about to run from a post oak South eighty-eight West, 
seventy-eight chaius toa white-oak on the bark of the Yad- 
kin,” commanded the sheriff to summon five persons there- 
in named, “as commissioners to attend with the procession- 
er, and run and settle said disputed line.” At the succeed- 
ing term, the commissioners made a report to the said court 
under their signatures and seals in the words following, viz. 

“State of North Carolina, ? 

Davidson County. 4 

In obedience to an order of Davidson County Court, made 
at February Term, in the year eighteen hundred and forty- 
three, appointing the undersigned” (here setting out the 
names fully) “ freeholders of the said county to proceed with 
the processioner of said county, Azariah Williams, to estab- 
lish the line of land in dispute between Jolin Miller of the 
one partand Henry Heart of the other part, do report that 
we proceeded with Azariah Williams, processioner as afore- 
said, who had, when processioning said land, been forbidden 
by Henry Heart, and on the eighth day of March, in the 
said year 1843, we commenced at a post-oak, where said 
Williams was stopped by said Henry Heart when proces- 
sioning said land, running thence South eighty-eight de- 
grees West, seventy-eight chains and forty-two links to the 
Yadkin River bank toa white-oak, and we did possession 
and establish the line in dispate between the said parties as 
above set forth, and did establish the said line as the said 
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John Miller did contend should be between hiin and Henry Dec. 1843. 


Heart, all the parties being present at the said procession- 
ing and establishing said line, and after hearing all the 
allegations and proofs offered by both parties, we became 
fully satisfied the fine and boundaries of said Jand were as 
above set forth, and we establish them accordingly, this the 
eighth day of March, in the year eighteen hundred and for- 
ty-three. Given under our hands and seals.” To this re- 
port the defendant in the County Court filed the following 
exceptions: First. No sufficient and legal notice was 
served upon the defendant, previously to proceedings by 
processioner, when said processioner was stopped and for- 
bidden to proceed by said defendant. Secondly; the names 
of the persons making the report are not the same as the 
names of the persons to whom the commission was directed. 
Thirdly ; commissioners Clouse and Douthat are relations 
of the plaintiff, and therefore incapacitated to act as jurors 
in the case. Fourthly; no notice was given to the defend- 
ant that the processioner and commissioners were about to 
procession the land, or that a commission to that intent had 
issued. Fifthly; the report is ambiguous and inconsistent, 
stating at one time that the commissioners had established 
the line in dispute to be 78 chains and 42 links in length, 
and again, “that they did establish the said line as the said 
Miller did contend,” whereas it appears by the report of the 
processioner that the line claimed by the said Miller was 
78 chains in length. Sirthly; that the commissioners, 
having established neither the line claimed by the plaintiff 
nor that claimed by the defendant, the court would not know 
to which party to adjudge costs. Seventhly; that the com- 
missioners, instead of processioning the line as ordered by 
the court, have, as their report shews, merely possessioned 
it, and without suggesting any possible meaning of the lat- 
ter expression, the defendant insists that it cannot, by any 
construction, be held to indicate a compliance with 
their commission. Fighthly; that the entire proceedings 
on the part of the plaintiff have been illegal, null and void, 


and that the report of the commissioners is illegal and in- 
3 


Miller 
v 
Heart. 
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sufficient both in form and substance. Ninthly; that legal 
owners of the land in dispute, to wit, the heirs of Robert 
Williams, have had no notice of any part of the proceed- 
ings. Tenthly; that the processioner, in his report, did not 
set forth the lines in dispute, nor the circumstances under 
which the dispute arose. 

These exceptions were all overruled by the County Court, 
and the report confirmed. The defendant thereupon ap- 
pealed to the Superior Court, where, upon argument, the 
report was ordered to be set aside, and, from this order, the 
plaintiff, by permission of the Superior Court, appealed to 
this court. 


Mendenhall for the plaintiff. 
Boyden tor the defendant, cited the case of Carpenter v 
Whitworth, 3 Ired. Rep. 204. 


Gaston, J. This case has been submitted here upon the 
exceptions taken in the County Court, and we have accord- 
ingly examined them. Several of these create no difficulty, 
and may readily be disposed of. Among these are the first 
and fourth, which except to the said report, the first, be- 
cause it does not appear that previous legal notice was given 
to Heart to attend, at the time when the processioning was 
first attempted, and the processioner forbidden by him to 
proceed ; and the fourth, that it does not appear that legal 
notice was given to him to attend the commissioners, when 
about to procession under the order of court, or that he had 
knowledge of the issuing of the commission. It is a plain 
principle of law founded on reason, that when a person, en- 
titled to notice of any judicial proceeding, actually attends 
thereat and takes no exception for want of notice, he waives 
all objection for the want or insufficiency thereof. A volun- 
tary appearance saves the necessity of service of process. 1 
Hay. 405. As to the knowledge of the issuing of the com- 
mission, the report of the processioner, that he had been 
stopped by the defendant in running the disputed line, con- 
stituted between the parties claiming and disputing that line, 
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a cause of record, and each must be presumed to know Dec’r, 1843 
what is judicially done therein. Wilson v Shuford, 3 a 
Mur. 504. Carpenter v Whitworth, 31red. 204. The , 
sccond exception, for that the report is not made by the per- Heart. 
sons named in the commission, is altogether unfounded in 
fact. The persons mamed in the commission and those 
named in the report are identical ; and the only pretext for 
the exception is, that one of them, “Henry Eakley,” did nat, 
in attaching his signature to the report, write his christian 
name at full length. The third and ninth exceptions are 
untenable, for they are not shewn to be founded in fact.— 
The third is, for that two of the commissioners were of kin 
to the plaintiff, and the ninth, for that the legal ownership 
of the lands in dispute was in the heirs of Robert Williams, 
and they had no notice of the proceedings. Now of either 
of these allegations no,evidence was offered, nor was either 
of the exceptions supported by affidavit. But, besides, the 
matter of the third exception, which is in the nature of a 
challenge, ought to have been brought forward when the 
appointment of commissioners was made; and as to the ob« 
jection made in the ninth exception, it is enough that before 
the processioner the defendant claimed the land to be his, 
and the adjudication of the commissioners affects only the 
rights of the parties contesting. The seventh exception is 
for that the commissioners, instead of reporting that they 
had processioned the line in dispute, reported that they 
had possessioned thesame. We have no hesitation in over- 
ruling this exception. ‘The context puts the meaning be- 
yond all doubt. That shews that, in obedience to the order 
of the court, they proceeded with the processioner to run the 
line from the post-oak “South eighty-eight degrees West 
seventy-eight chains and forty-two links to the Yadkin river 
bank to a white oak, and did establish the line in dispute 
between the said parties as above.” This is processioning, 
and the term, to which objection has been taken, may be res 
jected as superfluous. 

The remaining exceptions, which need not be separately 
considered, present the material enquiry, whether the pro- 
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Dec'r, 1843 ceedings set forth with sufficient certainty the matter in dis- 
~ Miller PUte between the contending parties and the finding of the 
v commissioners thereon, so as to warrant the court in order- 
Heart. ing the same to be recorded, and adjudging costs against the 
party failing in the contest. And first with respect to the 
subject in dispute; are the respective claims and allegations 
of the parties so stated, that it may plainly appear upon what 
matter they are at issue? We are of opinion that, although 
this is not done in the most approved form, it nevertheless 
appears with reasonable certainty. The processioner re- 
ports that he commenced to run the land claimed by the 
plaintiff at a hickory stump, on the east bank of the siver, 
and ran out the first line therefrom North eighty-five de- 
grees East (within five degrees of a due east course) forty 
chains twenty-oue links to a black oak, Bonner’s corner ; that 
he then run thence a second line, North two and an half de- 
grees West (that is, very nearly north) sixty-five chains 
cighty five links to a post-oak, and thus far it appears that 
there was no dispute. [le further states, that he was then 
proceeding to run the third line, that is to say, from the 
post oak, South eighty-eight degrees West seventy-eight 
chains to a white-oak on the bank of the river—and he must 
be understood as being about to run this as the line claimed 
by Miller—and that he was forbidden so to do by the defend- 
ant Heart, who “contended” that the land was his, that i¢ 
runs from the post-oak, South eighty seven and a half de- 
grees West filteen chains, thence South. Now upon this, 
we think it manifestly appears, that Miller claimed that the 
third line of his tract ran from the post-oak South eighty- 
eight degrees West seventy-eight chains to a white-oak on 
the bank of the river, North of the hickory stump his begin- 
ning corner on the river, and that Heart insisted that it ran 
South $74 degrees West fifteen chains only, and thence with- 
out regard to the river, turned off to the South—and that the 
land between the line as claimed by Miller and the line, as 
he asserted it ought to run, was his, Heart’s land. These 
were then the respective allegations of the parties as toa 
dividing line between them, and the matter in issue was, 
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which ot these two alleged lines was the true one, The Dec. 1843. 
processioner was forbid to run the line as claimed by the” yy... 
plaintiff, because, by so doing, the defendant alleged that the v 
processioner would go upon his land, for that it (meaning aaa 
the line) ought to run a different course and distance, viz. 
the course and distance insisted on by the defendant. As 
technical forms are not required, the report of the procession- 
er we hold to be sufficiently certain, ‘There is less difficul- 
ty with respect to the report of the commissioners. The 
only objection to it, except the hypercritical one before no- 
ticed founded on the substitution of the word “ possession” 
for “ procession,” is, that they make the distance on the line 
from the post-oak to the white-oak, claimed by the plaintiff, 
forty-two links of a chain greater than the distance which 
the plaintiff claimed to run, in order to reach that white-oak. 
This affects not, in the slightest degree, the controversy be- 
tween the parties. ‘The commissioners have established the 
line as claimed by the plaintiff, for they establish the same 
termini and the same course to be the termini and course 
thereof, and whether the distance by actual measurement 
does or does not exceed that claimed or called for, forty-two 
links is wholly immaterial. 

Upon the whole matter, this court is of opinion, that there 
was error in setting aside the report of the the commission- 
ers, and directs this to be so certified to the Superior Court. 
The defendant must pay the costs of the appeal. 


Per Curiam, Ordered accordingly. 
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ANN DEVINEY vs. JOHN K. WELLS, BAIL OF A. CROW. 


A plaintiff, having recovered a judgment against the principal, issued a sei. fu. a- 
gainst his bail. On the return of the sci. fa. the bail pleaded that no ca. sa. had 
issued against the principal and the issue was found in his favor. The 
plaintiff then, after the expiration of some years from the rendition of the 
judgment against the principal, issued another sci. fa. against the bail, to 
which the latter pleaded the statute limiting the time within which a sci. fa. 
shall issue against bail. He/d that the time, during which the former procee- 
dings against the bail were pending, should not be deducted from the com- 
putation of the time, within which the sci fa.. was to be sued out. 


Appeal from the Superior Court of Rutherford County, 
at the Special Term, in July, 1843, his Honor Judge Dick, 
presiding. 

This was a scire facias against the defendant as bail of 
one Abraham Crow. It appeared that the plaintiff at the 
Fall Term, 1834, of this Court recovered a judgment against 
Abraham Crow for the amount set forth in the sci. fa.; and 
that the def2ndant had become the bail of the said Crow ; 
that what purported to be a ca. sa. had issued on the judg- 
ment against Crow, which was returned ‘not found;” that 
on the 10th of January, 1837, a sci. fa. issued to subject 
the defendant as bail ; that on the return of the same, seve- 
ral pleas were pleaded and among others that there was no 
ca. sa.; that the case came on for trial at Fall Term, 1838, 
when the sci. fa. was dismissed, because of a defect in the 
ca. sa., the jury having found the other issues for the plain- 
tiff. A second ca. sa. was then issued and returned “ not 
found ;” whereupon the present sci. fa. issued on the 6th 
of August, 1840, returnable to the Fall Term, at which 
term the defendant pleaded nul tiel record, no ea. sa., stat- 
ute of limitations and former judgment. The Court ad- 
judged that there was such a record, and the jury, under 
the charge of the Court, found the other issues in favour of 
the plaintiff. It was insisted on the trial by the defendant’s 
counsel, that the dismission of the first sci. fa. was a final 
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judgment and bar, and also that the proceedings under it Dec’r, 1843 
did not prevent the operation of the statute of limitations. Sten “a 
The Court, being of opinion that neither objection would 
avail the defendant, gave judgment for the plaintiff, and 
the defendant appealed. 


Vv 
Wells, 


No counsel for the plaintiff. 
Hoke for the defendant. 


Dantet, J. The act of Assembly (Rev. Stat. c. 65, s. 
16) declares, that “no scire facias shall be issued out or 
prosecuted against the bail of any defendant to any writ 
or action, &c., but within four years after the rendition of a 
final judgment, or the entering of a final decree in the ac- 
tion or suit, to which bail is or shall be given.” Then fol- 
low in the act two provisoes. The plaintiff's case is not em- 
braced in either of them. “More than four years had run, 
from the date of the judgment against Crow, the principal, 
to the issning of this scire facias against the bail. The 
time, which elapsed pending the first scire facias, we think 
ought not to have been stricken out of the computation ; be- 
cause the first scire facias was not determined against the 
plaintiff, “either by nonsuit, arrest of judgment or reversal 
for error,” the only cases mentioned in the 17th section of 
the act, to prevent time from running in favor of the bail. 
There must be a new trial. 


Per Curtram, New trial awarded. 
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DEN ON DEMISE OF JONATHAN PACE vs, JAMES STATON. 


Dec. 1843 4 possession of twenty-one years under colorable title and under known and 
visible boundaries, w.ll confer a good title and bar the entry of any person 
claiming under the State, without any reference to the period, at which the 
person so entering on the previous possessor acquired his right or claim un- 
der the State. 

The word “entry” in the act of Assembly (Rev. Stat. c. 65, s. 2) means an 
actual entry into the land, as the exercise of a right under a valid legal title 
derived from the State, and not an entry in a public office, as of vacant and 
unappropriated land, to which the party intends to perfect a title. 


Appeal from the Superior Court of Law of Henderson 
County, at Fall Term, 1843, his Honor Judge Dick, pre- 
siding. 

This action of ejectment was instituted on the 3d of Feb- 
ruary, 1842, and the plaintiff claimed title as follows: In 
November, 1815, Moses Martin by deed conveyed the prem- 
ises, as described in the declaration, to the lessor of the piain- 
tifl; and he immediately entered and hath retained posses- 
sion ever since ; except, as it appeared, that at the time of 
bringing this suit the defendant had taken possession of a 
field, part of the land so conveyed to, and possessed by the 
lessor of the plaintiff. 

To shew the title in himself, the defendant produced a 
grant from the State to him, dated in April, 1836, for that 
part of the land into which he had thus entered. And 
on the part of the defendant it was insisted, that the 
plaintiff could not recover, because his lessor had not 
possession of the premises for twenty-one years before the 
issuing of the grant to the defendant. 

Of that opinion was the Court and so instructed the jury, 
who gave a verdict for the defendant, and from the judg- 
ment rendered thereon the plaintiff appealed. 


No counsel for either party in this court. 


Rurrin, C. J. It must be assumed upon the case as sta- 
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ted, that the defendant, did not take possession of the field Dec. 1843 
claimed by him before 1842; because he proved no posses- 5... 2 
sion before that time, and because the decision of the Court 

is based on the fact, that the grant issued to the defendant 
before the possession of the plaintiff had continued for 
twenty-one years, and not upon the ground, that the defen- 
dant had entered under his grant before the expiration of 
the twenty-one years. In that we think the opinion deliv- 
ered by his Honor is erroneous. It the truth be, as it is 
necessarily to be inferred here, that the lessor of the plain- 
tiff had possession for twenty one years, under colorable ti- 
tle, of the premises, under known and visible boundaries, 
before the defendant entered, then the title of the lessor of 
the plaintiff is ratified, confirmed, and declared a good and 
legal bar to the entry of the defendant under the right or 
claim of the State, by the express words of the act of 1791 
(Rev. Stat. c. 65, s. 2); and that, without any reference 
whatever to the period, at which the defendant, thus enter- 
ing on the previous possessor, acquired his right or claim 
under the State—in other words, obtained his grant. We 
have been at a loss to conjecture a ground for the construc- 
tion of the act, which was adopted in the Superior Court. 
The only color for it, that has been suggested, is, that the 
“entry” mentioned in the act and thereby barred is to be 
understood as “‘ an entry of the land as vacant; ” and, there- 
fore, that making such an entry and obtaining a grant there- 
on, before the expiration of twenty-one years, vest in the 
grantee a good title, provided he sue for or take possession 
of the land within seven years after the grant. But that is 
manifestly, we think, a mistake of the sense of the Legisla- 
ture. The term “entry” in the act of 1791 means precise- 
ly what it does in that of 1715, both being acts for quieting 
ancient titles to lands, and, thus, in pari materia. In the act 
of 1715 the language is, that no preson, who shall have ti- 
tle to lands, ‘* shall thereunto enter or make claim” but 
within seven years, but that all possessions, held without 
suing such claim as aforesaid, shall be a perpetual bar a- 
gainst all persons: which unquestionably means an entry 

4 


Vv 
Staton. 
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Dec. 1813into the land or a taking possession thereof. From the na- 


—_— — 


Pace 


v 
Staton. 


ture of the subject, the same word, even if standing alone, 
must be received in the like sense in the latter statute. But 
the context puts it beyond doubt. The subsequent words, 
“under the right or claim of the State,” annexed to and 
qualifying the term “entry” prove the act to mean an entry 
into the lands, as the exercise of a right under a valid Jegal 
title derived from the State, and not an entry in a public of- 
fice, as of vacant and unappropriated land, to which the par- 
ty intends to perfect a title. 


Per Curiam, Judgment reversed and venire de 
novo. 


JAMES HARPER vs. ELISHA P. MILLER. 


On an appeal from the verdict of a jury in the County Court, assessing dam- 
ages for the erection of a mill, the Superior Court has a right to permit the 
Sheriff to amend his return of the verdict of the jury, so as to set forth that 
they were sworn on the premises. 

In the case of a petition for damages caused by the erection of a mill, under 
the act of Assembly (Rev. Stat. c. 74) when there have been a verdict and 
judgment in the County Court, the Superior Court has no right to dismiss 
the appeal of either party therefrom, because of irregularity in the proceed- 
ings previous to the verdict or in the verdict itself. The trial must be had 


in the Superior Court, as prescribed by that act, 
The case of Barnard v Etheridge, 4 Dev. 296, cited and approved. 


Appeal from the Superior Conrt of Law of Caldwell 
County, at Fall Term, 1843, his Honor Judge Dicx presi- 
ding. 

The plaintiff filed his petition in the County Court of 
Caldwell County, in conformity to the provisions of the act 
of Assembly, “concerning Mills and Millers” (Rev. Stat. 
c. 74), in which he represented that he was the owner of a 
tract of land and a mili—that the defendant was the owner 
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of an adjoining tract and of a mill thereon lower down the Dec. 1843. 


stream—and that the defendant raised the water of the — 
Harper 
v 


stream by reason of his mill dam, so as to overflow the pe- 
titioner’s land, and submerge the water wheel of the petition- 
er’s mill; and the petitioner prayed that the Court would 
direct the sheriff to summon a jury to go upon the premises 
and assess his damages. The defendant put in an answer 
to the petition, and the Court ordered, “that the sheriff 
should summon a jury and that they report to the next 
term according to the act of Assembly.” ‘T’o the next term 
a report was made purporting to be the verdict of the jury 
so summoned, wherein they assessed the damages sustained 
by the petitioner at fifteen dollars per year. ‘The transcript, 
alter setting forth these matters, then proceeds to state, 
“with which verdict James Harper” (the plaintiff) ‘being 
dissatisfied prayed an appeal to the Superior Court, which 
was granted, he haying entered into bond and security as re- 
quired by law.” Upon the cause being carried up to the 
Superior Court, a motion was made on the part of the plain- 
tiff to amend the return of the Sheriff, setting forth the ver- 
dict of the jury, so as to shew that they were sworn on the 
premises, and the Court ordered the amendment to be made; 
whereupon the defendant prayed, and the Court gave him 
leave, to appeal from this interlocatory order. A motion 
was then made by the defendant to dismiss the appeal, be- 
cause the verdict of the jury was so defective, as not to au. 
thorise a judgment in the County Court, from which the 
plaintiff could appeal, and thereupon it was ordered by the 
Court that the appeal be dismissed. From this judgment 
the plaintiff appealed to this Court. 


Miller 


D. F. Caldwell, Bynum, and J. H. Bryan for the 
plaintiff. 
Alexander, for the defendant. 


Gaston, J. There is no error in the order from which 
the defendant appealed. The Court has unquestionably 
the power to make the amendment, under the extensive 
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grant contained in the first section of the act “ Concerning 
the amendment of process, pleadings, and other proceedings 
at law.” (Rev. Stat. c. 3.) We presume that they exercised 
this power discreetly, and have no right to supervise the ex- 
ercise of a discretionary power. 

With respect to the dismission of the appeal to the Supe- 
rior Court, we are of opinion that it is not warranted by 
any sufficient reason. The counsel for the defendant express- 
ly waives the objection that no formal judgment was enter- 
ed up in the County Court, if the verdict can be deemed such 
as to warrant a judgment thereon. In waiving this objec- 
tion, he not only conforms to the well known indulgence, 
which gentlemen of the profession uniformly shew to the 
imperfect records of our County Courts, but foregoes no 
right of his client, however technical, for it has been long 
settled in this State, “that upon a verdict, which, connected 
with the pleadings, authorizes a judgment, and where no 
judgment is formally entered, the courts intend such a judg- 
ment as ought to have been rendered.” Barnard y Ether- 
idge, 4 Dev. 296. 

It remains to be seen, whether the verdict was so defective 
as not to authorize a judgment. ‘She law directs, that the 
jury shall assess the amount, which the plaintiff ought an- 
nually to receive from the owner of the mill, on account of 
the damages by the petitioner sustained. Surely this is dis- 
tinctly done, when, after setting forth that they were appoint- 
ed to assess the damages between James Harper, plaintiff, 
and Elisha P. Miller, defendant, they report that, in per- 
formance of that duty, they assess the damages sustained by 
James Harper at fifteen dollars per year. To every fair in- 
tendment this is a verdict that the plaintiff, Harper, receive 
from the defendant, Miller, annually the sum of fifteen dol- 
lars, on account of the damages sustained by the plaintiff. 

It is to be remarked, too, that no exception was taken by ei- 
ther party in the County Court to the form of the verdict, 
and it does not appear that the defendant was dissatisfied 
with its substance. The plaintiff, who complains of the 
verdict, treats it as a valid one followed by a judgment con- 
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forming thereto. We think that it cannot be allowed to the Dee. 1843. 
defendant to say, there was no verdict, no judgment, and | 
therefore the appeal of the plaintiff was a nullity. ‘The act 
concerning appeals, (Rev. Stat. ch. 4, s. 2,) declares that no 
appeal from the County Court shall be dismissed for want of 
form, if there appear sufficient matter of substance in the 
transcript to enable the Superior Court to proceed thereon. 

In the argument here, the defendant raised objections to 
the regularity of the proceedings previous to the verdict.— 
It is unnecessary to examine into the validity of these ob- 
jections, and, if valid, whether they be not waived by not be- 
ing brought forward in apt season. It is certainly a general 
rule, that objections to proceedings, because of irregularity, 
should be made upun the first opportunity presented, and, 
where there has been an irregularity, if the party overlook 
it and take subsequent steps in the cause, he caunot after- 
wards turn back to the irregularity and object to it. But, at 
all events, whether the previous proceedings have been reg- 
ular or irregular, there have been a verdict in this canse and 
a judgment pursuant thereto, and therefore the plaintiff had 
a right to appeal therefrom. Appeals are expressly given, 
« where either” (party) “is dissatisfied with the judgment of 
the court upon the verdict of the jury, rendered upon the 
petition of any person alleging that he is injured by the erec- 
tion of a public mill.” Key. Stat. ¢. 4,s.2. And by the 
17th section of the act “concerning mills and millers,” (Rev. 
Stat. ch. 74) special provisions are made as to the mode of 
trial upon such appeals, and as to the consequences, if, when 
the plaintiff appeals, he fail to recover higher damages than 
were awarded to him by the jury on the premises. 

This opinion must be certified to the Superior Court of 
Caldwell, with instructions to reverse the order dismissing 
the appeal from the County Court, and to proceed with the 
trial of the cause, so brought before it by appeal, according 
to the usages of law. 


Harper 
v 
Miller. 


Per Curiam, Ordered accordingly. 
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DEN ON DEMISE OF WILLIAM MORRISEY AND OTHERS ts. 
JOHN LOVE. 


Dec, 1843, Where a constable returned on an execution against A. B- “levied on land 


supposed to be upwards of 100 acres, where R H. lives on—no other pro- 
perty to be found” and it appeared in evidence that A. B. had two tra:ts of 
jand in the county, each of about 100 acres, on one of which he lived him- 
self and on the other J: H. lived—and that the latter was known as the 
Jand of A. B. on which J. H. lived—Held that the want of certainty in 
the description of the land levied on was not aided by the parol evidence, 
and that the party claiming by purchase at a sale made under that levy ac- 


quired no title. 

Where the identity of land levied on by a constable with that claimed under a 
purchase under that levy is sought to be established by parol evidence, the 
enquiry is one of fact for the jury, not of law for the court. 

The cases of Borden v Smith, 3 Dev. & Bat. 34. Huggins v Ketchum, 4 
Dev. & Bat. 419, and Smith v Low, 2 Ired. Rep. 457, cited and approved. 


Appeal from the Superior Court of Law of Duplin coun- 
ty, at Fall Term, 1843, his Honor Judge Pearson presiding. 

On the trial of this ejectment the possession of the defend- 
ant was admitted. The plaintiff relied entirely on the title 
of the heirs of James Joiner, the lessors in the third count of 
the declaration. ‘To support this title the plaintiff introduc- 
ed a grant from the State for the land in dispute, being a 
tract of about one hundred and ten acres, to James Joiner in 
the year 1803—and proved that the said James Joiner had 
died intestate, and that the lessors of the plaintiff were his 
heirs at law. 

For the purpose of shewing title ont of the lessors of the 
plainiiff, the defendant offered in evidence a magistrate’s war- 
rant, judgment and execution, in favor of Jonathan Gore, 
against the said James Joiner, in the year 1806. He also 
offered in evidence a return made by the constable on the 
said execution in the following words, viz. “ Levied on land 
supposed to be upwards of 100 acres where Richard Heath 
lives on. No other property to be found.” This return 
was transmitted by the justice to whom it was made to the 
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County Court, who ordered a vendilioni exponas to issue Dec. 1843. 
thereon. The venditioni erponas, reciting the levy as —~— 
made by the constable, was issued directed to the sheriff— 
the sheriff sold by virtue thereof and conveyed the land to 
one Armstrong. ‘To sustain the levy made by the constable, 
the defendant proved that, at the time of the levy, James 
Joiner owned but two tracts of land in Duplin county, one 
tract of 110 acres lying on creek, upon which said Joiner 
lived, and another tract of 110 acres adjoining the other, 
upon which James Heath lived (which is alleged to be the 
tract in dispute)—that this last tract was not situated on a- 
ny water course, but Jay in a level, pocoson, pine barren, 
and was then known as a tract belonging to James Joiuer,. 
upon which James Heath lived (the said James being the 
lessee of Joiner.) ‘The plaintiff insisted, that the descrip- 
tion in the levy was not sufficiently specified ; and made 
other objections to the record produced by the defendant, 
which it is not necessary to state particularly, as they are 
not adverted to by the Supreme Court in delivering their 
opinion. ‘The presiding judge was of opinion that the levy 
of the constable, as explained by the evidence, was suffi- 
ciently explicit, and the jury, under his direction, found 
a verdict for the defendant. A motion for a new tri- 
al having been refused, the piaintiff appealed to the Supreme 


Court. 


Morrisey 
v 


Love. 


Reid for the plaintiff contended that the return of the 
levy of the constable was not sufficiently certain in its de- 
scription, as required by the act of Assembly, and that the 
evidence did not correspond with the description in the re- 
turn of the levy—and cited Hudgins v Ketchum, 4 Dev. & 
Bat. 414— Borden v Smith, 3 Dev. & Bat. 34—Smith v 
Low, 2 Ired 45. He also contended that the identity of the 
description, as it appeared on the return of the levy and as 
it was explained by the parol evidence, was not a question 
of law for the court but a question of fact for the jury ; and 
cited White v While, 4 Dev, 257. 


No counsel in this court for the defendant. 
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Dec. 184% Gaston, J.* There would probably be no serious diffi- 
culty in the way of affirming the judgment of the Superior 
Court, but for the objection taken to the certainty of the 
levy. The constable’s return is “levied on lands supposed 
to be upwards of 100 acres, where Richard Heath lives.— 
No other property to be found.” Too sustain this levy, the 
defendant proved that James Joiner (the defendant in the 
execution) owned but two tracts of land in the county, each 
of 110 acres and adjoining to each other, that on one of 
these he resided himself, and that on the other (which was 
alleged to be the tract levied on, and which is the tract now 
in dispute) James Heath lived as Joiner’s lessee; that the 
former tract was situated on a creek, and the latter was not 
situate on any water course, but lay in a flat, pocoson, pine 
barren, and was known as a tract belonging to James Joi- 
ner, whereon James Heath lived. An objection being ta- 
ken by the plaintiff to the sufficiency of the levy, his Honor 
held that the description of the land therein, as explained 
by this evidence, was sufficiently specific. 


Morrisey 
v 


Love. 


The plaintiff excepts to this opinion for two reasons ; first, 
for that the extrinsic evidence set forth has no tendency to 
explain or supply the defective description in the return ; and 
secondly, for that, if ithad, whether such explanatory or sup- 
plementary evidence identified the subject matter of the le- 
vy was a question of fact for the jury, and not one of law 
for the court. In our opinion both these objections are well 
founded. 


The act (Rev. Stat. ch. 62, sec. 16,) prescribes, that where 
the constable makes a levy on land, he shall make return 
thereof to the justice “setting forth what land he has levied 
on, where situate, on what water course, and whose land it 
is adjoining.” The courts have decided, that it is not indis- 
peusable that these directions of the statute should be lite- 


* Note by the Reporter. This was the last opinion delivered by Judge 
Gastox in the Supreme Court. He read it in court on Saturday, the_20th 
of January, and died on the following Tuesday. 
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rally observed; but at the same time they have held that, Dec’r, 1843 
where the return does not set forth all the marks of descrip- ieee 
tion prescribed by the statute, it is necessary forthe claim- —v 
ant under the levy to shew clearly, by extrinsic evidence, 1% 
that it does adequately describe the land, and that it describes 

it as satisfactorily as if it had in terms conformed to the 

statute. Borden v Smith, 3 Dev. & Bat. 34. Huggins v 
Ketchum, 4 Dev. & Bat. 419. Smith v Low, 2 Ired. 457. 

And by the same decisions it is settled, that, where it is at- 

tempted to help a return by such extrinsic evidence, the en- 

quiry, whether the land levied on be thereby identified, is 

an enquiry of fact for the determination of the jury. 

We are unable in this case to lay our hands on any evi- 

dence, which could warrant a jury in declaring the land 
identified by the description in the return. As the execu- 
tion authorized the constable to levy on the land of James 
Joiner, and not on that of any other person, we may assume 
that the return should be understood, as though it had in 
terms described the land levied on as that of Joiner. So 
understood, the description is ‘ land of James Joiner sup- 
posed to be upwards of 100 acres, whereon Richard Heath 
lives.” Apart of this description, as applicable to any tract 
of Joiner’s, is contradicted by the evidence. From that it 
appears, that James Joiner had no land, on which Richard 
Heath lived. The parol evidence, far from aiding or ex- 
plaining this part of the description, proves it to be false.— 
It is not shewn that the land in question ever bore this de- 
scription ; on the contrary, the evidence is, that the}!and was 
known asthe land of Joiner, whereon James Heath lived. 
Whether this false description—although it is apparently an 
essential mark of the land—may not be rejected, we need 
not stop to enquire. For, if this be admitted, then the de- 
scription is “land of James Joiner supposed to be upwards 
of 100 acres.” Where is the parol evidence to supply this 
defective description ? James Joiner had wo tracts, each 
containing upwards of 100 acres. ‘There is nothing to 
shew to which of these—if to either—the levy applied. 

It is the opinion of this court that the judgment of the 


5 
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Dec. 1843 Superior Court should be reversed, and that a new trial 
~~ ought to be awarded, 


Per Curram, Judgment reversed and new trial 
awarded. 


— 8 See 


HANNAH LOCKE rs. ROBERT GIBBS. 


One may recover damages in an action on the case for a malicious prosecution 


of his slave. 


Appeal from the Superior Court of Law of Brunswick 
county, at Fall Term, 1843, his Honor Judge Battie pre- 
siding. 

This was an action on the case, brought by the plaintiff 
against the defendant to recover damages, which she alleged 
that she had sustained by the malicious prosecution of her 
negro slaves, in consequence of which she had been depriv- 


ed of their services, and put to costs in paying their jail 
fees. The defendant objected that the action could not be 
sustained, but the court held differently. The jury, under 
the charge of the court, found a verdict for the plaintiff, and 
from the judgment rendered thereon the defendant appealed. 


Strange for the plaintiff. 
No counsel for the defendant in this court. 


Danret, J. We must take the case to mean, that the de- 
fendant prosecuted the plaintifl’s slaves, without having any 
probable cause or reason to do so; for, if he had probable 
cause, he would not be liable to this action, although he 
acted ever so maliciously. The defendant does not contend 
that he had probable cause. The inquiry, therefore, which 
the plaintiff sustained, was the consequence of the defend- 
ant’s doing a wrongful act, and an action on the case was her 
rightful remedy. ‘This action lies against a person, for ma- 
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liciously and without probable cause suing out a commis- Dec’r, 1843 


sion of bankruptcy, in consequence whereof the plaintiff 
was damaged in his trade and business. So it lies at the 
suit of the husband, for the expenses incurred in conse- 
quence of the malicious prosecution of his wife—the wife 
in law being the servant of the husband—and he was injur- 
ed in defending her against the defendant’s improper prose- 
cution. Smith v Hizvon, 2 Stra. 977. Bul. N. P. 13.— 
The case now before us is in principle the same as the one 
last cited. ‘The judgment must be affirmed. 


Per Curiam. Judgment affirmed. 


JAMES J. McCASTEN & AL. vs. MARTIN QUINN’S ADM’OR. 


The Super‘or Court has jurisdiction of an action, founded on two notes, nei- 
ther of which amounts to one hundred dollars, but which together, includ- 
ing principal and interest, amount to one hundred dollars or more. 


Appeal from the Superior Court of Law of Cleaveland 
County, at Fall Term, 1843, his Honor Judge Dicx pre- 
siding. 

This was an action of assumpsit, brought in the Superior 
Court of Law of Cleaveland county, on two promissory 
notes ; the first for the sum of sixty-one-dollars and forty- 
three cents, due the 2lst of November, 1841, with a pay- 
ment endorsed of forty dollars on the 12th of July, 1842; 
the second for seventy-three dollars and eighty-seven cents, 
due the 16th of June, 1842. The defendant’s counsel moy- 
ed to nonsuit the plaintiff, because neither of the notes a- 
mounted to the sum of one hundred dollars, and contended 
that the plaintiff could not bring a suit on two notes, each 
of which was under one hundred dollars. The court over- 
ruled this motion, and submitted the case to the jury with 
instructions to find how much was due for principal money 


43 


Locke 
Vv 


Gibbs. 





A4 


IN THE SUPREME COURT 


Dec, 1843.and how much for interest at the date of the writ, to wit, 


McCaster 


Vv 
Quinn. 


on the Ist day of April, 1843, and that they should calcu- 
late interest at the rate of seven per cent, as the notes were 
executed and payable in South Carolina. The jury, under 
the direction of the court, found that on the Ist day of A- 
pril, 1843, there was due on both notes, after deducting the 
payment endorsed, the sum of ninety-eight dollars and fif- 
teen cents principal money, and five dollars and six cents 
for interest. Upon the finding of the jury, the court order- 
ed the plaintiffs to be nonsuited, from which judgment they 
appealed to the Supreme Court. 


J. G. Bynum and J. H. Bryan for the plaintiffs. 
Hoke for the defendant. 


Dante, J. The plaintiffs’ declaration is in assump- 
sit, on two promissory notes. Plea, non assumpsit. ‘The 
plaintiffs offered in evidence two notes signed by the defend- 
ant’s intestate. The jury assessed the plaintiffs’ damages to 
$107 74, of which $98 15, was principal money, and they 
further found, that on the day the writ was issued the princi- 
pal money due on both of these notes was $98 15, and 
$5 06 interest. Whereupon, on motion, the court ordered 
the plaintiffs to be nonsuited, and they appealed. 


The Superior Court has jurisdiction ot all sums of one 
hundred dollars and upwards due by bond, promissory note, 
or liquidated account signed by the party to be charged 
thereby. Rev. Stat. ch. 31,s.40. And if any suit shall 
be commenced in any of the said courts (County or Supe- 
rior) for any sum of less value than one hundred dollars 
due by bond, promissory note, or liquidated account signed 
by the party to be charged therewith, the same shall be dis 
missed by the court. Ibid. sec. 41. And, in a suit com- 
menced in the Superior Court, if by the verdict of a jury it 
shall be ascertained, that a less sum is due to the plaintiff 
in principal and interest, than, by the provisions of the 
said 40th section, the said Superior Court has jurisdiction of, 
the court shall nonsuit the plaintiff. Ibid. sec. 42. It ap- 
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peared by the finding of the jury in this case, that the sum Dec. 1843. 
due to the plaintiffs on the two notes for principal and inter- 7 
est, at the date of the writ, was $103 21. It seemstous’ y 
that the Superior Court had jurisdiction, and that the ua 
judgment of nonsuit was erroneous. If the damages 

stated in the count would cover them, any number of 

notes in the same right might have been consolidated and 

given in evidence, provided the principal and interest due 

on them amounted to $100 or upwards. It has been sugges- 

ted to us that probably the word “ balance,” in the third line 

of the fortieth section, might have a bearing on the case. 

But that word when read with its context and with the 

three last lines in the section, will be perceived to have no 
governing control on suits in the Superior Courts on money 

notes, of the description of those sued on in this action. We 

do not doubt that a magistrate had concurrent jurisdiction 

in the case. The non-suit must be set aside and judgment 
rendered for the plaintiffs on the verdict. 


Per Curiam, Non-suit set aside and judgment for 
the plaintiffs, 


DEN ON DEMISE OF CHRISTOPHER WALLACE & AL. vs, 
JAMES L. CORBITT. 


Where an appeal is filed in the Superior Coart, and the appellee removes the 
cause to an adjoining County and suffers it to remain there for three years, 
before he moves to dismiss the appeal for want of an appeal bond, Held 
that the motion comes too late and that the appellee must be intended to 
have waived his right to a bond. 


Appeal from the Superior Court of Law of Bladen 
County, at Fall Term, 1843, his Honor Judge Batre 
presiding. 

This action of ejectment commenced in the County 
Court of New-Hanover. At September Term, 1839, of that 
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Dec’r, 1843 Court the plaintiff was nonsuited and an appeal was taken 


Wallace 


v 
Corbitt 


to the Superior Court, upon which the lessors of the plain- 
tiff executed and filed, what was intended to be an appeal 
bond, but what was in fact a nullity. Atthe Spring Term, 
1840, of New-Hanover Superior Court the cause was placed 
on the docket for trial, whea the defendant filed an affidavit 
and obtained an order for its removal to the Superior Court 
of the County of Bladen for trial. -It was placed on the tri- 
al docket of this last Court at the Fall Term, 1840, and was 
continued by consent of parties at that and the two succeed- 
ing terms, Atthe Spring and Fall Terms, 1842, it was 
continued by the lessors of the plaintiff on affidavit for the 
absence of witnesses. At Spring Term, 1843, the defen- 
dant moved the court to dismiss the appeal for the want of an 
appeal bond, which motion was continued, to give the les- 
sors of the plaintiff an opportunity to procure the bond, 
which they alleged that they had executed and filed, but 
which had not been sent with the other papers in the cause 
ou its removal to this Court. At Fall Term, 1843, the 
plaintiff’s lessors produced the bond, which the defendant 
contended was a nullity, and he insisted on his motion to 
dismiss. The Court held that the paper produced was en- 
tirely ineffectual as an appeal bond, and that, if the motion 
had been made at a proper time, it ought to have been gran- 
ted ; but that, after the cause had been removed to this Court 
at the instance and upon the affidavit of the defendant him- 
self, and had been continued here for several times, the mo- 
tion came too late and could not be allowed. It was accor- 
dingly over ruled, and the defendant, by permission of the 


Court, appealed. 


No counsel in this court for the plaintiff. 
Strange for the defendant. 


Danret, J. That the lessors of the plaintiff inten- 
ded to prosecute their appeal, there can be no doubt ; as they 
executed and left in the clerk’s office an instrument, which 
they considered an appeal bond. The bond is given by 
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law for the benefit of the appellee. It is not essential that Dec. 1843, 
there should be an appeal bond in the transcript to give the Weallece 
appellate Court jurisdiction; for the bond may be waived —v 
by the appellee, either expressly or impliedly. And when- Crit 
ever the appellate Court sees that the appeal bond is waiv- 

ed, it will always proceed with the trial of the cause. ‘The 

bond in this case could only be, to secure to the defendant 

his costs, if he should succeed in the Superior Court. If the 
defendant had moved the Court to dismiss the appeal at the 

first term, the lessors of the plaintiff might have suggested a 
diminution of the record, and obtained a certiorari; when, 

on its return, the court would have seen, that the instrument 
intended for an appeal bond was defective as such, by the 
misprision of the clerk, and would have put the lessors of 

the plaintiff under terms to have put in a proper prosecution 

bond to secure the defendant in his costs, before they should 

have been permitted to proceed. But the defendant did not 

take this course: he, at the first term of the Superior Court 

of New-Hanover, fled an affidavit and obtained an order of 

court to remove the cause to Bladen for trial; the cause 

stood for trial three years in the Superior Court, before this 
motion was made to dismiss for the want of an appeal bond. 
Taking all the circumstances together, we think that the 

Judge came to the right conclusion, that the defendant 

had impliedly waived the appeal bond. ‘This opinion must 


be certified, &c. 


Per Curram, Ordered accordingly. 
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HENRY C. ELLISON rs. JAMES JONES: 


R. D. executes to H. E. an instrument under seal in the following words: 
“Five months after date I promise to pay H. E, the sum of $50 for a horse 

£ —said horse to be H. E.’s horse till paid for. Held that this was only a 
conditional sale of the horse, and:not an absolute sale and a mortgage from 
the vendee to the vendor. 


Appeal from the Superior Conrt of Law of Randolph 
County, at Fall Term, 1843, his Honor Judge Many 
presiding. 

This action was bronght to recover the value of a horse, 
taken and sold by the defendant as constable, under sundry 
executions against one Robert L. Dawson. The horse at 
the time of the seizure was in the possession of the said 
Dawson. The plaintiff, in the course of the trial, introdu- 
ced a paper of the following tenor, viz : 

* Five months after date I promise to pay Henry Ellison 


the suin of fifty dollars for a horse—said horse to be said 
Henry Ellison’s horse till paid for, this 14th day of Decem- 


ber, 1839. 


Rosert L. Dawson, (Seal.) 


The counsel for the defendant contended that this instru- 
ment must be construed into a mortgage, and that it was void 
and inoperative for want of registration, aud asked the court 
so to instruct the jury. The presiding Judge declined to 
give such instructions, but informed the jury that the paper 
seemed to be an undertaking on the part of Dawson to pay 
the money therein specified at the expiration of five months ; 
upon the consideration of his then having a title to the horse. 
And the paper in that sense, was submitted to the jury to be 
considered with other evidence in ascertaining whether the 
horse was in good faith the property of the plaintifl. ‘There 
was a verdict fur the plaintiff under the charge of the 
court, and, a new trial having been moved for and refused, 
the defendant appealed. 
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No counsel] for the plaintiff. 
Mendenhall, Morehead and Iredell for the defendant. 


‘ Dantert, J. The horse in controversy had been the 
property of the plaintiff; and the instrument of writing, 
which Dawson executed, declares that “the said horse 
is to be Henry Ellison’s horse till paid for.” These words 
were inserted, to repel any inference that might arise from 
the antecedent words in the instrument, that, the title 
to the horse had passed, and was executed in Dawson. 
The said words shew the understanding of the parties 
to be, that the contract was executory—but a condi- 
tional sale. There could have been no necessity for 
Ellison to have taken a mortgage on the horse to secure the 
price, unless there had been a prior absolute sale of the 
horse to Dawson. We think that the instrument is only 
evidence of a conditional sale, and that it is not a mortgage 
and, therefore, did not require to be registered. Dawson’s 
possession of the horse was only a bailment by Ellison. 
The judgment must be affirmed. 


Per Curiam, Judgment affirmed. 


JOHN JONES ALSTON'S ADM’R es. SAMUEL S. JACKSON. 


Where A. and B. were co-executors of C., and A. gave his bond for money 
to B., styling him executor, and stating that he himself had borrowed the 
money in his private capacity and not as executor, and B. afterwards died 
—held that B.’s executor or administrator could maintain an action on this 
bond, and this even without having settled or paid over the amount to an- 


other executor. 
The case of Eure v Eure, 3 Dev. 206, cited, approved and commented on, 


Appeal from the Superior Court of Law of Chatham 
County at Fall Term, 1843, his Honor Judge Manty pre- 
siding. 

6 
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Ellison 


Vv 
Jones. 
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Alston 


Vv 
Jackson 


IN THE SUPREME COURT 


This was an action of debt upon a bond of the defendant, 
brought by the plaintiff as the administratrix of John Jones 
Alston. The case appeared to be this. Joseph John Alston ap- 
pointed John Jones Alston, the defendant Samuel! S. Jackson, 
and one Rives, the executors of his will; of whom the two for- 
mer only undertook the office at the death of the testator, 
John Jones Alston, having in his hands money belonging to 
the estate, lent the sum of $711 74 to Jackson, the co-ex- 
ecutur, and took his bond in the following words, viz: 

“One day after date I promise to pay to John J. Alston, ex- 
ecutor of the last will and testament of Joseph John Alston, 
deceased, seven hundred and eleven dollars and seventy 
four cents; which sum I have borrowed of him in my private 
and individual capacity, and not in my character of execu- 
tor of the said will; and which isto bear interest until paid. 
September 23d. 1841. Samvex S. Jackson, (Seal.)” 

John Jones Alston afterwards died intestate, and the plain- 
tiff became his administratrix, and came to a settlement of 
her intestate’s administration with Rives, who had then qual- 
ified also as an executor; and, upon that settlement, the 
plaintiff accounted for the money mentioned in the bond 
and paiditto Rives. The plaintiff, as administratrix of 
John Jones Alston, then brought this action on the-bond ; 
and it came on to be tried on the general issue. 

To the evidence of the settlement and the payment of 
the money to Rives the defendant objected ; but it was ad- 
mitted by the Court. 

It was then insisted for the defendant that the plaintiff 
could not maintain the action, but that the debt belonged to 
the surviving executors of Joseph John Alston. But the 
Court held otherwise; and a verdict and judgment were 
rendered for the plaintiff. From the judgment the defen- 


dant appealed. 


Manly for the plaintiff. 
Waddell for the defendant. 


Rurrin, C. J. Without adverting to the state of the 
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pleadings, the Court is of opinion that the judgment should Pe: '&4%- 
be affirmed, because, upon the facts stated, the merits are for aiston 
the plaintiff. The general rule is, that for a cause of action, aateden: 
which has arisen wholly in the executor’s own time, he is 
to suein his own name, without calling himself executor. It fol- 
lows, that, upon the death of the executor, the action survives 
to his representative, and not to the representative of his:testa- 
tor. But to the rule certain exceptions have been establish- 
ed. They were stated and sufficiently discussed in the case 
of Eure v Eure, 3 Dev. 206. It is admitted, that fora 
debt due the testator, executors may take bills or notes in 
their official character, and declare on them as given to the 
executors as such. And in the case cited it was held, that, 
where an executor sold property, according to the act of 
1794, on credit, and took a bond for the price, payable to 
him as executor, and died without collecting the money or 
appropriating the bond, an action might be maintained on it 
by the administrator de bonis non of the testator. From 
that decision we have no inclination in any case, and there is 
no necessity in this case, todepart. For, although it proba- 
bly gave rise to the defendant’s objection, it does not support 
it. It is manifest, that itand every case, in which an excep- 
tion to the general principle has been admitted, proceed on 
the ground, that the executor meant to take and hold the 
security in his representative character, and that no injustice 
would arise from so treating the transactions. Such may 
be the presumption, when a single executor, in the dye 
course of administration, takes a bill, note or bond payable 
to himself as executor ; and -so, likewise, if there be two or 
more executors and the security be taken to them all, either 
by the general description of their office, or zominatim and 
as executors. But it never can be presumed or admitted, 
when one of two or more executors, upon a transaction of 
his own, though in a matter touching his office, as in taking 
security for a previous debt or for the price of a chattel sold, 
takes a bond, payable, not to all the executors, but to him- 
selfalone. Such a dealing with the assets is essentially a 
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Dec. 1843. conversion of them, which renders the executor responsible 


Alston 


v 


Jackson. 


for them; and, therefore, he holds the security taken for 
them proprio jure. Though called executor in the bond, 
he is not entitled to it virtuée officii , for he does not fill the 
office, but others are also in it, who are not named nor des- 
cribed in the bond, and for that reason cannot sue on it. 
And this is true a fortiori, when one who is an executor, 
gives his bond to another, who is also an executor. - It 
is absurd to suppose an intention, that it should operate as 
a bond to the executors as such; which would be at once 
to extinguish it. On the contrary, the object must have 
been to bind one of these parties personally to the other per- 
sonally ; and it is obvious, that it was just it should be so, 
If an executor, who has the money of the estate, lets it go 
into the hands of another executor, not for the purposes of 
the estate, but for the use of the latter, the former is answer- 
able as for a devastavit, upon the insolvency of the co-ex- 
executor. Moreover, he, who first had the money, has no 
means of compelling the other to restore it to his possession, 
if he has the rights of an executor merely ; for each execn- 
tor has an equal right to hold what he gets, provided he gets 
it as money of the estate. Before parting from funds to his 
co-executor, it was then an act of prudence, with a view to 
his own indemnity, and of official duty to those entitled to 
the estate, to provide a security, which, in case of danger, 
could be promptly and efficiently enforced ; and the bond of 
the borrowing executor to the lending executor seems very 
proper for that purpose. By lending the money, the one ex- 
ecutor became immediately responsible to the estate; and, 
by giving the bond, the borrowing executor became respon- 
sible to the other. 

The plaintiff was, therefore, entitled to recover on the 
face of the bond, and without the settlement and payment 
to Rives. But, though not necessary to the plaintiff’s ac- 
tion, that evidence displays the justice of it more distinctly ; 
as it was another overt act of appropriation of the bond, ac- 
cording tothe idea of Chief Justice HenpeRson in Hure v 
Eure. It was not incompetent and injurious evidence ; 
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but was, at most, irrelevant and harmless, and, therefore, no Dee. 1643. 
ground for reversing the judgment. 


Per Curiam, Judgment affirmed. 


NATHANIEL ROBARDS & AL. vs. SETH JONES. 


Before the act of 1827 (Rev. Stat. ch. 122, s. 11,) a bequest of personal pro- 
perty to “A, and his heirs,” and “if he should die and leave no lawful is- 
sue” then over to B. was a good executory limitation to B., to take effect 
if A. died without leaving any issue living at the time of his death, 

And if B. died before A., this executory interest was so far vested, that, on the 
happening of the contingency, the executor or administrator of B. would 
take it. 

The executor or administrator of A., dying without leaving issue living at his 
death, is of course not responsible to his creditors or legatees or next of kin 
for the property so bequeathed, 


Appeal from the Superior Court of Law of Wake county, 
at Fall Term, 1843, his Honor Judge Bar.ey presiding. 

This was an action of detinue, in which the parties sub- 
mitted the cause to the judgment of the court upon the fol- 
lowing case agreed, to wit: James D. Ridley, by his will, 
made the 15th of August, 1820, and soon afterwards admit- 
ted to probate, devised and bequeathed as follows, to wit, 
‘Item Ist. My will and desire is, that, after my debts are 
paid, all my property, both real and personal, should be kept 
together for the use of my beloved wife Elizabeth J. Ridley, 
and for the support and schooling of my two sons, William 
W. Ridley and John A. Ridley, until they arrive at the age 
of twenty-one years or until my wife marries, and at her 
marriage or my two sons coming of lawful age, my will is, 
that all my property, both real and personal, my gold watch 
excepted, should be equally divided between my wife Eliz- 
abeth and my two sons, William W. Ridley and John A. 
Ridley, to them and their heirs forever. [tem 2d. I give 
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Dec. 1843.unto my beloved wife my gold watch, to her and her heirs 


Robards 


Vv 
Jones, 


— forever. Item 3d. If my two sons, William W. Ridley 


and John A. Ridley should die and leave no lawful issue, 
my will and desire is, that their part of the estate should be 
equally divided, and for one part thereof to go to my wife 
Elizabeth J. Ridley, to her and heirs forever—and the other 
half to be equally divided between my two brothers and my 
sister, to them and their heirs forever.” After the death of 
the testator his will was proved, the executors qualified and 
assented to the legacies. The property passing under the 
first clause included a large number of negro slaves, and 
both the legatees, William W. and John J. Ridley, arrived 
at full age, but no division was then made. Alterwards 
John A. Ridley died without leaving issue, and subsequent- 
ly thereto the widow Elizabeth and William W. Ridley di- 
vided the slaves between them, leaving in the possession of 
William one third part thereof. Afterwards William W. 
Ridley died without leaving issue, having made a will and 
appointed the defendant executor, who proved the will and 
took possession of the slaves, so found ia his testator’s pos- 
session and forming the said third part, of which the slaves 
named in the writ and declaration are parcel. The plaintiff 
Robards is the executor of Howel Ridley, one of the bro- 
ers of the testator named in the third clause of the will, who 
died in the lifetime of the said William W. Ridley. And 
the plaintiff Hinton is the administrator of Willis Ridley, the 
other brother named in the said clause and of Mrs. —— 
Robards, the sister therein named, both of whom died in 
the lifetime of the said William W. Ridley. The division 
of the slaves, herein before mentioned, is ratified and con- 
firmed by the parties, and the slaves so left in the possession 
of the said William W. Ridley are considered and treated as 
the moiety, which by the said third clause is directed to be 
divided between the testator’s two brothers and his sister.— 
At the death of the said William W. Ridley, he was largely 
indebted, so that his debts cannot be paid, unless the said 
slaves or some portion thereof be applied to their satisfac- 
tion. 
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For the defendant it is insisted, 1st. That the limitation Dec. 1843. 
over in the said third clause is too remote and cannot inlaw Rycds 
take effect, and consequently that the entire interest vested —v 
in the said William W. Ridly and John A. Ridley. And 7" 
Qdly. If this be not so, yet that the said slaves are liable in 
the hands of the defendant to his testator’s debts, and cannot 
be claimed by the plaintiffs until such debts are paid. 

And it is agreed that if, on either of these grounds, the 

plaintiffs are not entitled, judgment of nonsuit is to be en- 
tered—otherwise judgment to be for the plaintiffs for the 
slaves and damages claimed in the writ and declaration.— 
And it is further agreed that, should judgment pass for the 
plaintiffs, the defendant will surrender to the plaintffs any is- 
sue which may be of the said slaves, since they came into 
his possession ; and that the plaintiffs shall receive from the 
defendant, on account of the damages and in satisfaction 
thereof, such hires as the defendant may have actually re 
ceived, or the securities taken, or that may be taken by him 
therefor, the defendant to be allowed all just credits by rea- 
son of payments for keeping chargeable slaves, and the 
plaintiffs to receive the balance only, if any there be, of such 
hires. 

Upon the case so submitted, his Honor being of opinion 
for the plaintiffs, rendered judgment in their behalf for the 
slaves mentioned in the writ and declaration, and for the 
damages, costs, &c. 

From this judgment the defendant appealed to the Su- 
preme Court. : 


Badger for the plaintiffs. 
J. H. Bryan and Saunders for the defendant. 


Dantet, J. First, the limitation over, in the third 
clause of the will, to the testator’s two brothers and sister, 
of the personal estate given to the two sons of the testator 
in the first clause of the will, is not too remote. ‘The tes- 
tator in the ¢hird clause says, “if my two sons should die, 
and leave no lawful issue, (an eyent which happened,) my 
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Dec. 1843: wil] is, that their part of my estate should be equally divid- 
“Robards ©23 and one part thereof to go to my wife, and the other 
v half to be equally divided between my two brothers and 
Jones. my sister.” When the expression, used by a festator in ma- 
king an executory limitation, is “leaving no issue” the es. 
tablished rule is, when applied to personal estate, that it im- 
ports leaving no issue at the death of the first taker, and ties 
the event up to that time, and therefore prevents a perpetui- 
ty, Forth vy Chapman, 1 P. W. 663. And 2d Powell on 
Dev. 566 (Jarmains ed.), where all the authorities are cited. 
Secondly ; the slaves are not assets in the hands of the 
defendant as the administrator ot William W. Ridley. The 
hires and profits of the slaves during the life of William be- 
longed to him; but on the event, which has taken place, 
viz. the death of both of the sons leaving no issue, the orig- 
inal stock of slaves and their increase went over to the ulte- 
rior legatees. The three ulterior legatees, the two brothers 
and the sister of the testator, died in the lifetime of the two 
sons, the first takers. ‘The executory interest, resting on an 
uncertain event, went fo the administrators of Her sons, who 
were certain, (viz. the ulterior designated legatees,} Pinbury 
v Elkin, 1 P. W. 563. In Barnes v Allen, t Bro. 181.— 
(Belt’s ad.), Lord Taurtow remarked, that a contingent in- 
terest might vest in right, although it did not in possession ; 
and that dontingent executory interests might be as com- 
pletely vested, as if they were in possession, so as to go to 
the representative of a named legatee, who might happen 
to die before the event took place ; see t Roper on Legacies, 

402, We think that the judgment must be affirmed. 


Per Curiam, Judgment affirmed. 
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THE STATE TO THE USE OF R. H. LISTER & AL. vs. HENRY 
W. SKINNER & AL. 


A. before the act of 1827, Rev. Staf. c. 122, s. 11, bequeathed as follows: Dec. 1843 
“T give to my son J. W. all my negroes, to wit &c. to him and his heirs ————— 
lawfully begotten of his body; but if he should die without lawful heirs, 
then my wish is for 3. W., to him and his heirs forever.” Held that the 
limitation over to S. W. was too remote, and that J, W. took the absolute 
estate in the slaves. 

The case of Swain v Rascoe, 3 Ired, 200, cited and approved,~ 


Appeal from the Superior Court of Law of Pasquotank 
county, at Fall Term, 1843, his Honor Judge Nass pre- 
siding. 

This was an action of debt on the bond of Henry W. 
Skinner, as the administrator of Joshua Wooton, dec’d ; and 
the following case agreed was subn.itted to his Honor. 

The defendant’s intestate-died in the.year 1839, without 
issue, leaving the relators his only next of kin, and this ac- 
tion is brought to recover what may. be due to them as the 
distributees of the said Joshua Wooton. By a reference 
made in the case and an account thereupon stated, it appears 
that the amount of assets in the hands of the administrator 
on the 5th of September, 1843, after dedacting all charges 
and expenditures, was two thousand ‘and forty-four dollars 
and thirty-seven cents: By the said report it further ap- 
pears, that the estate of the said Wooton is credited with the 
sum of two thousand nine hundred and seventy-five dollars, 
as the amount of sales of certain negro slaves, bequeathed 
by the will ot Charles Wooton, deceased. The bequest of 
the said slaves isin the following words: “I give and be- 
queath unto my son Joshua Wooton all my land &c, also 
my negroes, to wit, my negro woman Venus &c. them and 
their inerease, to him and his heirs lawfully begotten ef his 
body, but if he Joshua should die without lawful heirs, 
then my wish is, that Joshua Wooten, a son of my brother. 


7 
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Dec'r, 1843 Samuel Wooton, now living in the west part of Tennessee, 


State 
v 


Skinner. 


~jn Sumner county, near Huntsville, to him and his heirs 


forever, &c.” Charles Wooton made his will and died in 
the year 1825. 

Should his Honor be of opinion, that the said Joshua, 
who was the first taker under the said bequest, and under 
whom the relators claim, took by virtue thereof the entire 
and absolute estate in the said negroes, then there is to be 
judgment for the plaintiff for the said sum of $2044 37, 
with interest from the 5th of September, 1843. But should 
his Honor be of opinion that the said first taker took only a 
life estate, then judgment is to be entered for the defendants. 
His Honor being of opinion that the defendant’s intestate 
took the whole estate in the said negroes, gave judgment ac- 
cordingly for the said sum of $2044 37, and interest there- 
on, from which judgment the defendants appealed to the 
Supreme Court. 


No counsel for the plaintiff in this court. 
Kinney and Iredell for the defendants. 


Dantet, J. Charles Wooton, the testator, died in the 
year 1825, after making his will, which contained the clause 
mentioned in the case agreed. Did that clause give to Josh- 
ua Wooton, the son of the testator, the absolute and entire 


_ estate in the negroes mentioned therein? There can be no 


doubt, that the words in the clause would create an estate 
tail in lands devised ; and the general rule is, that where- 
ever words in a will would create an estate tail in lands de- 
vised, the same words in a bequest of chattels, will carry the 
absolute estate. But an exception to this rule is, where 
there are words superadded to those, which, standing by 
themselves, would create an estate tail in land, which super- 
added words would shew and explain that the testator did not 
intend to create an estate tail in the chattels. Sroain v Rascoe, 
3 Iredell, 200. But in this will, there are no such super- 
added, explanatory words to the bequest of the slaves. “To 
him (Josiiua Wooton) and his heirs lawfully begotten of his 
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body, but that if he, Joshua, should die without lawful heirs, Dec. 1843 
then over, &c.” We are therefore of opinion, that the 
judgment given by his Honor was correct, and the same 

must be affirmed. 


Per Curiam. Judgment affirmed. 


LIDRARY 


ARCHIBALD H. ARRINGTON vs. CALVIN A. SMITH. 


Sa el 


In the case of an appeal from the County to the Superior Court, where the 
cause has been continued for two years in the Superior Court and witness- 
es summoned on both sides, it is too late for the appellee to move to dismiss 
the appeal for the want of an appeal bond. He will be considered as hav- 
ing waived his right to a bond. 


Appeal from the Superior Court of Law of Wake 
County, at Fall Term, 1843, his Honor Judge BarLey 
presiding. 

This was an action on the case commenced in the County 
Court of Wake. A judgment having been rendered in that 
Court against the plaintiff at May Term, 1841, he appealed to 
the Superior Court, but neglected to give an appeal bond. The 
cause was entered on the docket of the Superior Court of 
Wake County at the Fall Term, 1841, and continued at the 
several terms of the Ceurt until the Fall Term, 1843. When 
the cause was called for trial on the second day of that term, 
the plaintiff declared himself ready, but the defendant, hav- 
ing called his witnesses, stated he was not ready ; whereup- 
on the cause was left open until the next day. On the next 
day the defendant moved to dismiss the appeal for the want 
of an appeal bond. The plaintiff then moved for leave to 
file a bond for costs and damages, which was refused. It 
appeared that a subpeena had been issued by the Clerk of the 
Superior Court for the defendant’s witnesses, returnable to 
the Fall Term, 1841. On the above facts, the Court dis 
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Dec’r, 1843 missed the appeal and gave judgment against the plaintiff 
Arrington F the costs of the Superior and County Courts. 
v From this judgment the plaintiff appealed to the Supreme 
Smiths Court. 


Saunders and Miller for the plaintiff. 
W. H. Haywood for the defendant. 


Daniet, J. At May sessions 1841 of the County Court of ~ 
Wake, the plaintiff appealed. The Defendant, two years 
after the transcript of the record had been filed in the Supe. 
rior Court, moved to dismiss the appeal, because there was 
no appeal bond. ‘The defendant, at any of the antecedent 
terms of the Superior Court, could have made the motion to 
dismiss ; he did not do so, but went on and forced the plain- 
tiff at one term to continue the cause by affidavit, and at an- 
other term he obtained leave of the Court for time to pre- 
pare for the trial of the cause—he moreover had caused his 
witnesses to be subpeened to the first term of the Superior 
Court. It seems to us, that this case is within the prin- 
ciple and reason of the case of Den on Demise of Wal- 


lace § Walters v Corbitt, decided at this term (ante p. 45). 
All the facts and circumstances, disclosed by the case, are, 
we think, sufficient to raise an implied waiver by the defen- 
dant of an appeal bond. The judgment must be reversed, 
and a procedendo awarded. 


Per Curiam, Judgment arrested and procedendo 
awarded. 
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JAMES BRANNOCK ws. LEWIS P. BOULDIN & AL. 


To charge persons with a conspiracy to cheat and defraud a third person, Dec. 1843, 
there must be a collusion and participation in the scheme or its execution. aeemmamnaned 
Mere silent observation and acquiescence are not sufficient. 

Unless the persons charged by some deed or word became parties to the plot 
to cheat, they could neither have influenced the acts of the person defrauded 
nor contributed to his losses ; and therefore they are not liable to his action, 

One may be bound to speak the truth concerning any matter or thing, with 
which he or his rights are connected, and not suffer another to deal respect- 
ing them under a delusion. But in respect to matters, with which he is in no 
wise concerned or connected, he is not charged with the legal duty of pre- 
venting mishief to others by communicating what he knows, but he aie be 
silent. 


Appeal from the Superior Conrt of Law of Stokes coun- 
ty, at the Fall Term, 1843, his Honor Judge Maniy 
presiding, — 

This was an action of trespass on the case in which the 
plaintiff declared against the defendants for conspiracies 
with one Edward Bouldin: 1st, to entice away his daughter 
and marry her to the said Edward; and 2dly, to defraud him, 
the plaintiff, out of certain moneys by inducing him to be- 
come surety for the said Edward, he being insolvent. 

It appeared on the trial that Edward Bouldin, leaving a 
wife and family in the County of Caswell, had removed to 
Guilford, and there, under an assumed name and represent- 
ing himself to be a wealthy planter from the State of Mis- 
sissippi, had married the daughter of the plaintiff. There 
was no other evidence on the first count in the declaration. 

On the second count, there was evidence tending to shew 
a knowledge on the part of the defendants (who are his 
brothers and brothers-in law respectively) of Edward Boul- 
din’s marriage under an assumed name in Guilford, and of 
the delusion, under which the plaintiff was acting, as to his 
true character and condition. Other evidence was likewise 
before the Court tending to establish connivance and aid, on 
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Dec, 1843.the part of the defendants, in keeping up this delusion, and 
particularly in procuring the plaintiff to become surety up- 
on a note of the said Edward, which the plaintiff subsequent- 
Bouldin. ly paid. The testimony was circumstantial and prolix, and 
it is not deemed necessary to report it at length. The 
Court charged, that, to make out a case to justify a recovery 
against the defendants, it was necessary for the jury to be 
satisfied, that they acted in concert with the principal char- 
acter, Edward Bouldin, and with a view of enabling him 
to impose upon the plaintiff in the particular complained of. 
It would be insufficient that they saw and understood his 
contrivances and kept them secret, if they neither did nor 
said any thing to aid in making those contrivances success- 
ful, and with intent so to aid. If they neither did nor said 
any thing intended to keep up this delusion, or to lead him 
off from any enquiry, which he might else have made to unde- 
ceive himself, the defendants would not be guilty of a con- 
spiracy, so as to make them liable to the plaintiff’s action, 
The jury found a verdict in favor of the defendants, and 
the plaintiff, having failed to obtain a new trial, appealed to 
the Supreme Court. 


earvaee k 


Morehead for the plaintiff. 
No counsel for the defendants. 


Rurrin, C. J. Considering the relation between the 
parties, it might have required but little evidence, over and 
above a knowledge by the defendants of the plans of the 
principal actor and their observation of the execution of 
them, to satisfy a reasonable mind of the actual participation 
of the defendants in the plans, either in their formation or 
execution. But that is not the question presented here. 
The evidence being, as might be expected, circumstantial, it 
was left to the jury to deduce therefrom, as was their prov- 
ince, such inferences as to the facts of the alleged conspira- 
cy, as in their judgment it authorized. The Court was not 
asked to give any particular instructions in aid of the jury 
in that part of their duty. It was, therefore, only incumbent on 
the Court to inform the jury, what kind of conduct by the 
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defendants would make them conspirators with Edward Dee. 1843, 
Bouldin, so as to render them liable for the deceits and im- p..nnock 
positions practised on the plaintiff by that person. Such di- v_ 
rections the Court gave ; and, after considering them, we at 
own that we are unable to perceive that they are erroneous, 


As we understand them, it is laid down, that if the defen- 
dants aided Edward Bouldin by saying or doing any thing, 
or in any wise acted in concert with him, to deceive the 
plaintiff as to the condition and character of that person, or 
to keep up the delusion of the plaintiff on those points, or to 
induce, or to enable Edward Bouldin to induce the plaintiff 
to become his surety—that would amount to a conspiracy 
and fraud: but that, if the defendants merely knew of the 
designs and contrivances of the principal party to impose on 
the plaintiff, that would not be a conspiracy, though they 
did not, as they might, disclose the matter thus kuown by 
them. ‘The question then is, whether a collusion and par- 
ticipation in the scheme or its execution, something be- 
yond silent observation and acquiescence, be not necessary 
to charge these defendants. We think it is. ‘There are 
many cases to which is strictly applicable the common saying, 
that “ silence gives consent,” and a person is bound, as to his 
own rights, by not making them known to one innocently 
dealing for an article. Qui potest et debet vetare, jubet, si 
non vetat. Such is the principle, when one ought, as a le- 
gal duty, to give notice of his own rights, when one is a- 
bout to contract with another, who, he knows, is under a 
false impression us to some material fact, influencing the 
person to contract. Thus if one man sees another buy his 
estate, and will not make known his title, it is a fraud, 
which justly renders the contract as binding on the owner, 
as if he had made it himself. So, for example, if these de- 
fendants had themselves taken an obligation from the plain- 
tiff, as the surety of Edward Bouldin, without informing 
him that he was not the person the plaintiff took him to be 
and making known his true character ; such silence might 
be fraudulent, and the plaintiff be relieved from the obliga- 
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Dec'r, 1843 tion. Indeed, there the defendants would be parties to the 
Brannock 2¢t, from which the injury to the plaintiff arose. 


Bouldin, There are, however, many cases in which silence is in- 
nocent, at least legally speaking, although another may suf.- 
fer in consequence of it. A person is always bound to re- 
frain from wilful falsehood, which may produce a prejudice 
to another. He may also be bound to speak the truth con- 
cerning any matter or thing, with which he or his rights 
are conneeted, and not suffer another to deal respecting 
them under a delusion. But in respect to matters, with 
which he is in no wise concerned or connected, he is not 
charged with the duty of preventing misehiet to others by 
communicating what he knows, but he may be silent. If 
one sees another about to fall into a pit, ordinary humanity 
would induce him to ery out and warn him of the danger. But 
the duty is of that imperfect kind, of which conscience is the 
only sanction. It creates no legal obligation; nor its omission 
any responsibility for consequences. If one recommend an 
insolvent person as worthy of credit, it is a fraud, which 
subjects the perpetrator to damages. But if he be asked as 
to the credit of such a person he may decline answering, al- 
though he knows of his insolvency and that the enquirer is 
about to deal with him. Much more may he refrain from 
speaking, when he is not asked todoso. The law does not 

, require a person to intermeddle in other people’s business, 
nor interpose to protect one man from the wrong of another, 
with neither of whom is he connected, as to the transaction 

¥. which the wrong is sustained. One is at liberty to at- 
tend to his own affairs, and leave others to enquire as. they 
can, and judge for themselves in matters that concern them 
alone. If these defendants were merely passive witnesses of 
the deceits of Edward Bouldin, they were his deceits and 
none of theirs, There must be some union of views, or 
confederation, between two or more, to constitute a con- 
spiracy. Unless by some deed or word they became parties 
to the plot to cheat the plaintiff, the defendants could not 
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have influenced ‘his acts nor contributed to his losses ; Pe 1843. 
and, therefore, they are not liable to his action. 


Per Curiam, Judgment affirmed. 


WILLIE GAITHER rs. ELIJAH TEAGUE. 


Where on a contract for the sale of a horse the vendor is to retain the title 
until the purchase money is paid, and the vendee gives his note for the price 
and takes possession of the horse, it is competent for the vendor, in an ac- 
tion to recover the horse from one claiming under the vendee, to shew a 
judgment on the vendee’s note, execution and return of nudla bona, in or- 
der to shew that the price had not been paid. 


Appeal from the Superior Court of Law of Caldwell 
County, at the Fall Term, 1843, his Honor Judge Dicx 
presiding. 

This was an action of trover for a horse. The plaintiff 
shewed title to the property by offering in evidence an in. 
strument of writing signed by Edward Teague, under 
whom the defendant claimed. The instrument was in the 
following words, viz: 


“State of North Carolina, Know all men by these 


Burke County. presents, that I, Edward 
Teague, have this day bargained for a sorrel filly of Willie 
Gaither, which filly I want to stand as security until I pay 
him the said Gaither for her. I also promise to take good 
care of her. Witness my hand and seal this 5th of Octo- 
ber, 1836. Epwarp TEaGve.” 


At the time the instrument in question was executed and 
the possession of the property passed to Edward Teague, 
the plaintiff took the note of the said Edward for thirty dol- 
lars, being the price of the horse. Afterwards tho plaintiff 
sued on the suid note, obtained judgment and sued out exe- 

8 
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Dee’r, 1843 Cution, on which the officer returned “no goods.” On the 
———-- trial the plaintiff offered to give these proceedings in evi- 


Gaither 


Teague. 


dence, to shew that the debt had not been paid and that the 
said Edward was insolvent. ‘The evidence was rejected by 
the Court. The jury returned a verdict for the defendant, and 
judgment having been rendered pursuant thereto, the plain- 


tiff appealed. 


Boyden for the plaintiff. 
Badger for the defendant. 


Dantet, J. We think that the evidence rejected by the 
Superior Court would have been admissible against Edward 
Teague, if he had been the defendant. And as the present 
defendant claims under Edward (how it does not appear), 
it must be good evidence against him. 


Per Curram, Judgment reversed and venire de 
novo awarded. 


JAMES A. WILSON ts. JOHN HENSLEY & AL. 


When an officer, who has levied an execution on personal property, volunta- 
rily permits the defendant in the execuion to regain possession of the pro- 
perty, his lien is so far gone, that the levy of a subsequent execution by a- 
nother officer on the property so in possesion of the defendant shall be pre- 
ferred. 


The case of Roberts v Scales, 1 Tred. 88, cited and approved. 


Appeal from the Superior Court of Law of Yancy County, 
at the special term in August 1843, his Honor Judge Pear- 
SON presiding. 

This was an action of trover for a horse, on the trial of 
which the jury found the following special verdict. ‘The 
jury find that the defendant McSurry, being a constable of 
the county of Yancy, and having two executions in his 
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hands, one in favor of the other defendant Hensley against Dec. 1849. 
one William Edwards"for eight dollars and twenty five cents, a 
and the other in favor of one Samuel Fleming against the =, 
said Edwards and the other defendant Hensley for seventy Hensley. 
dollars, did on the 7th of September 1841, in the town of 
Burnsville, levy upon and take into his possession a roan 
mare the property of the said Edwards—that the said McCur- 
ry immediately led the mare across the street and delivered 
her to the defendant Hensley, with the understanding that 
Hensley should have her forthcoming at the next October 
Court in Burnsville, to be sold in satisfaction of the said 
executions—that Hensley then delivered the mare to the 
said Edwards, with the understanding that he should keep 
her and have her at the time and place before agreed upon— 
that Edwards kept her in his possession until the 24th day 
of September 1841, when the plaintiff, who was also a con- 
stable of the said county, and who had executions in favor 
of different persons against the said Edwards, went to the 
house of Edwards, levied his executions on the mare, topk 
her into his possession and kept her until the 4th of October, 
when he exposed her to public sale after due advertisement, 
at which sale one Chandler became the purchaser for $45, 
and soon after his purchase transferred the mare to the plain- 
tiff at an advance of 25 per cent for his bid. The jury fur- 
ther find, that there was no anderstanding between the plain- 
tiff and the said Chandler before the sale was closed, that 
Chaudler should bid for and as the agent of the plaintiff. 
They further find that, after the sale by Chandler to the 
plaintiff, the defendants took and converted the mare to their 
own use, and that the value of the mare, at the tine of the 
conversion, was sixty five dollars, but whether upon these 
facts the plaintiff is entitled to recover the jury are ignorant 
and pray the advice of the Court, &c. &c. 

The Court was of opinion with the plaintiff. They held 
that the right of the first officer commenced with and de- 
pended upon his possession—that this possession was lost by 
the act of his agent in restoring the possession to the debtor, 
and, of course, the right, which depended upon it, was also 
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Dec’r, 1843 lost. Judgment was therefore rendered for the plaintiff and 


Wilson the defendants appealed. 


Hensley. No counsel for the plaintiff. 
J. H. Bryan and Alexander for the defendants. 


Danie J. We concur with his Honor in the opinion de- 
livered by himin this case. The case is within the rule 


laid down by this Court in Roberts v Scales, 1. Ired. 88, 
relation to the duty of officers in levying executions on the 
property of a debtor, When the plaintiff, who made the 
last levy, came with the executions then in his hands to 
make the levy, he found the mare, now in controversy, in the 
possession of the debtor. The levy, which McCurry had 
before made on the mare, had lost its effect, as to the execu- 
tions in the hands of Wilson, by the property being then 
out of the custody or care of McCurry, or his agent, and 
again in possession of the original debtor. If the agent of 
McCurry has been guilty of a breach of trust, in permitting 
Edwards, the debtor, to regain the possession of the mare, 
he is responsible to him for that conduct; but the plaintiff 
had nothing to do with that agency. The judgment must 
be affirmed. 


Per Curiam, Judgment affirmed.. 


JOSEPH BOST vs. THOMAS SMITH. 


Where A. gave B. an usurious bond for $220 in consideration that B. would 
discharge him from a previous bona fide debt of 200, altho’ this original debt 
is not affected by the subsequent usury, yet B. cannot recover the $200 up- 
on the mere declaration of A. to a third person, that he would pay that sum, 
but never would pay the usurious bond. 


Appeal from the Superior Court of Law of Lincoln coun- 
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ty, at the Fall Term, 1843, his honor Judge Serrie pre- Dec. 1843 
siding. Bost 
This was action of assumpsit brought by the plaintiff tov 

recover the sum of $200, with the legal interest thereon. It o—_. 
was admitted by the defendant, that abouttwo years previous 

to the bringing of this suit, one Simpson was indebted to the 
plaintiff in the sum of $200, and to pey him Simpson a- 
greed to give him a bond or note on the defendant Smith for 

the sum of $220; that at that time the defendant was justly 
indebted to the said Simpson in a sum between three and 

four hundred dollars, and that Simpson iniormed the defen- 

dant that he owed the plaintiff $200, and had agreed to let 

him have a note or bond on him for $220 to discharge the 
debt, and that he wished him to execute to him, Simpson, a 
bond for the sum of $220, and another for the residue of the 

sum due him; and the defendant accordingly executed and 
delivered to Simpson a bond in the sum of $220, drawn 
payable to the plaintiff, and also another bond for the resi- 

due, together with the sum of $20 therein included, which 
Simpson alleged he was justly entitled to, as the plaintiff 
was unwilling to take Smith’s bond unless it was discount- 

ed at ten per cent.—that Simpson delivered the $220 bond 

to the plaintiff in discharge ofthe debt due to him, and the 
plaintiff accepted the bond on the defendant in lieu thereof, 
without any knowledge of the addition of the above mention- 

ed $20 to the other bond—that, after the lapse of some time, 

the defendant not paying off his said bond to the plaintiff, a 

suit was brought thereonin the County Court of Lincoln, 

and in bar of the action the defendant pleaded the statute a- 
gainst usury, and eventually sustained his plea by proving 

the facts above set forth. It was admitted that the plaintiff 
knew nothing of the usurions contract between Simpson 

and the defendant. The plaintiff then proved bya witness, 

that during the pendency of the suitin the County Court, 

and a short time before the trial, the defendant, in speaking 

of the said bond and suit, said to the witness that “as to the 

$20 he never would pay Bost that, but he would pay him 

the $200 with the legal intereston it.” It was on this de- 
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Dec. 1843 claration to the witness that this action was founded. The 





Bost 


v 
Smith. 


~ plaintiff insisted that under these circumstances there was a 


moral obligation resting upon the defendant to pay him, and 
that such moral obligation formed a sufficient consideration 
for the promise to sustain the action. 

But the Court intimating an opinion, that, under all the 
circumstances of the case, as admitted and proved, the ac- 
tion could not be maintained, the plaintiff, in deference to 
that opinion, submitted to a judgment of nonsuit and appeal- 
ed to the Supreme Court. 


Hoke for the plaintiff. 
Alexander for the defendant. 


Danret, J. Where one man is bona fide indebted to 
another, and agrees, in consideration of forbearance, to pay 
him more than legal interest, this second contract is usuri- 
ous and consequently void. But this does not affect the o- 
riginal debt, provided the original debt was lawfully contract- 
ed; the original debt will still remain untainted with the 
vice of the second security. Cro. Eliz. 20. Comyn on Usn- 
ry, 189, 190. When Smith gave Bost the usurious bond 
for $220, he did not owe him any antecedent debt. The 
said bond was given in consideration that Bost should dis- 
charge Simpson of an antecedent debt of $200. During 
the pendency of the action against Smith on the usurious 
bond of $220, he said to a witness (who was not the plaintiff’s 
agent) that he would pay Bost the $200, but that he never 
would pay the usurious bond of $220. Was this declaration 
by Smith to the witness a promise to Bost to pay him that 
sum? His Honor thought it was not; and we concur with 
him. Theassent of Bost at that time was wanting. There 
was merely a declaration of an intention by Smith, and not 
an engagement. The judgment must be affirmed. 


Per Curiam, Judgment affirmed. 
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If, upon a ca. sa. from a justice of the peace, returnable to the County Court Dec. 1843, 
instead of being returnable before a justice out of court within three menths, ————— 


the person arrested give bond to appear at the County Court, to take the 
benefit, of the insolvent debtors’ law, and he fail to appear at the time ap- 
appointed, and the court render judgment against him and his sureties, they 
cannot hear any objection, even at the same term of the County Court, a- 
gainst such judgment. 

But certainly at a succeeding term, the County Court cannot vacate such 


judgment. 
The cases of Whitley v Black, 2 Hawks 179; and Winslow vw Anderson, 3 
Dev. & Bat, 11, cited and approved. 


Appeal from the Superior Conrt of Law of Moore coun- 
ty, at the special term, in December, 1843, his Honor 
Judge Manty presiding. 

It appeared from the records, that the plaintiff had obtain- 
ed a judgment before a justice of the peace against John 
Gaster, one of the defendants ; and on the 20th of March, 
1843, he took out a process thereon, which was intended to 
be a capias ad satisfaciendum. But, instead of being re- 
turnable within three months after its date and before a jus- 
tice of the peace, it was made returnable to the next County 
Court of Moore County, to be held at the Court-House in 
Carthage on the fourth Monday of April next following. On 
the 30th of March John Gaster was arrested thereon by the 
sheriff, andhe and Henry Gaster, the other defendant, as his 
surety, entered into bond for his appearance. Alter reciting 
the arrest “by virtue of a capias ad satisfaciendum, is- 
sued by a single justice of the peace at the instance of the 
said James C. Dobbin for the sum of &e. recovered &c., 
and that the said John Gaster was desirous to take the bene- 
fit of the Act for the relief of insolvent debtors,” the condi- 
tion is, for the appearance of “the said John at the next 
Court of Pleas and Quarter Sessions to be held on &c. at 
&c. then and there to stand to and abide by such proceedings 
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benefit of the said act.” 

The bond, judgment and execution were duly returned 
to the County Court at April Term, 1843, which was more 
than twenty days after the date of the bond ; and then and 
there “the said John Gaster being solemnly called and fail- 
ing to appear, on motion of the said James C. Dobbin” 
the Court gave judgment against John Gaster and Henry 
Gaster for the penalty of the said bond, to be discharged by 
the payment of the debt and costs. 

At July Term, 1843, upon a rule granted and a notice to 
Dobbin, the Court set aside an execution that had been is- 
sued thereon, and ordered the judgment itself to be vacated ; 
and upon an appeal therefrom to the Superior Court this 
last order was affirmed, and, then, the plaintiff, Dobbin, ap- 
pealed to the Supreme Court. 


Reid for the plaintiff. 
No counsel for the defendants. 


Rurrin, C. J. We regret that the case has not been ar- 
gued for the appellees; since, as at present advised, our opin- 
ion is against them, and there may be reasons for the decis- 
ion under review, which are not set forth or perceived here, 
The counsel for the plaintiff indeed informed us that the 
ground on which it was made, was, that the ca. sa. was in- 
sufficient, because illegally returnable as to time and place ; 
and he attempted to support that process in those points. 
The Court, however, is not prepared to go with him in the 
argument upon that part of the case. But it is not thought 
material to examine the point, because, admitting the insuf:- 
ficiency supposed, we should be inclined to the opinion, 
that the judgment on the bond was not erroneous ; and we 
hold that, at all events, it should not be set aside at a subse- 
quent term, as was done in this case. 

The party might have been relieved from arrest upon a 
hobeas corpus ; and we will not say, that he might not also 
have been relieved even after giving bond, if he had appear- 
ed and placed himself again in actua} custody, and then 
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moved the Court to quash the proceedings, or discharge Dec. 1843. 
him. If the debtor had appeared, the court, as we suppose, “Dobbin 
would not have been obliged ex officio to look back to the 
ca. sa. and judgment, before admitting him to the benefit of Gaster, 
the act, or subjecting him to its penalties. The creditor 
could not in such a case, take the objection to the debtor’s ta- 
king the oath and being discharged, that the ca. sa., on 
which the arrest was made, was not valid. Much less could 
the objection prevail, if taken for the first time after the debt- 
or had taken the oath and been discharged, on a motion to 
set aside or vacate the judgment of discharge. ‘There is, in 
all legal proceedings, a proper time to present evidence and 
urge objections arising on it; and if a party wilfully or neg- 
ligently omits at that time to take the benefit of such matter 
as may be in his favour, he must be deemed to have waived 
it. So, on the other hand, if the debtor, upon appearing, 
raised no objection to the legality of the execution and ar- 
rest, but, upon refusing or being unable to take the oath of 
insolvency, was adjudged to be imprisoned, he ought not af- 
terwards to go back to pick holes in the process, on which 
he was brought before the Court. It is true that in these 
cases there are no pleadings, by which a party concludes 
himselt, But, though the proceedings are summary, yet 
the party (if after giving the bond he can take the objection) 
ought, at the least, to present his case to the notice of the Court, 
by shewing that the facts are not as they are recited in his 
bond, and moving on that ground for his discharge. Where- 
fore should not the law be so? If the debtor were dis- 
charged for such a cause, the debt is not thereby satisfied, 
but the creditor may immediately take another execution a- 
gainst the body. ‘Then it must be supposed, that the debt- 
or, by not bringing forward the defect in the previous pro- 
ceedings, waives the delay, and submits to be then impris- 
oned under the judgment which the Court is required to 
pass, namely, until he shall make a full and fair disclosure 
of hiseffects. It is true also, that this party did not appear; 
and, therefore he cannot be said to have waived any advan- 
9 
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tage. But that, we think, makes no diflerence. For if he 
waived nothing, by the default, he admitted every fact, 
which a declaration in debt on the bond ought to allege, 
The act says, that “in case of failure to appear” judgment 
shall be rendered instanter on the bond: which places it on 
the footing of a judgment by default in debt, which is final 
the first term. If, therefore, the allegation of a ca. sa. and 
an arrest would, notwithstanding the recital in the bond, be 
requisite in a declaration on this bond—a point we do not 
decide ; still the default admits that allegation, as made, and, 
therefore, there is no necessity for other proof. Here, the 
bond is in due form, as prescribed in the statute, and stands 
in the place of the declaration ; and we see no reason, why 
the Court should go out of the bond and require the credi- 
tor to prove his case upon independent evidence, when the 
case is fully admitted under the hand and seal of the debtor 
and surety, and no objection raised by them. 

But if the judgment be erroneous, upon the ground, that 
the ca. sa., on which the arrest was made is tojbe returned, 
and so forms part of the record ; still it is a valid judgment 
until reversed ; and that can be done only in a Superior 
Court. It can be vacated by the Court which rendered it, 
only on one of two grounds: the one, that it is absolutely 
void, for the want of jurisdiction of the subject, Whitley v 
Mack, 2 Hawks 179 ; the other, that it was not rendered by 
the Court, but was unduly taken by the party, contrary to 
the course of the Court, in other words, was irregular. 
There is no question as to the jurisdiction. And there is 
nothing set forth which shews that this judgment was irreg- 
ular, or that it was vacated on that ground. Apparently the 
judgment was that of the court, in fact, after proclamation ; 
and, if so, it must be deemed regular, however erroneous 
it may be. Butif signed in the office by default, it would 
still seem to be perfectly regular. It was taken in term 
time ; at the proper term, according to the bond; and at the 
proper period of the term, as far as appears ; and for those 
reasons the case differs from that of Winslow § Anderson 
v Duckworth, 3 Dev. & Bat. 11. From necessity every 











OF NORTH CAROLINA. 





75 


Court must have the power to set aside an irregular judg- Dec. 1843 
ment ; that is to say, one, which the Court did not actually Dobbin 


give, and which was entered by surprise on the opposite par- 
ty and contrary to the course of proceeding as established 
by law or the practice of the Court. But here was no sur- 
prise; for the judgment was taken upon the bond given by 
the parties, at the term it required the debtor to appear, and 
for his failure to appear; and, therefore, was taken in the 
regular course of practice, and without having precluded 
the debtor or his surety from the opportunity of discharging 
themselves or making rightful defence at the proper time. 
It is obvious, therefore, that the objection, now urged by 
those parties, is not to the period or circumstances of taking 
the judgment, but it is to the substance of the case on 
which the judgment was rendered ; which, they say, did 
not entitle the creditor to judgment, and which, therefare, 
we think, might sustain a writ of error or appeal from the 
judgment, but, even if true, cannot authorise an order at a 
subsequent term to vacate the judgment. 

The opinion of the Court, therefore, is, that the orders of 
the Superior and County Courts, from which Dobbin ap- 
pealed, are erroneous and must be reversed ; and the cause 
must be remanded to the Superior Court with directions 
there to reverse the said order of the County Court, with 
costs in the Superior Court, and to issue a writ of proceden- 
do, certifying the said reversal to the County Court, and 
requiring that Court to discharge the rule for vacating the 
judgment recovered by the plaintiff at April Term, 1843, of 
the County Court, and to grant the plaintiff execution of his 


said judgment. 


Per Curiam, Ordered accordingly, 


v 


Gaster. 








76 IN THE SUPREME COURT 


JOSEPH HARE vs. BARNEY PEARSON. 


Dec. 1843 Where one crops or works with the owner of land for a share of the crop, 

——-———_ and, after it is made, the crop is divided, the share of the person who has 
so worked is liable to be sold, tho’ it was levied on before the division, and 
tho’ it still remains in the crib of the owner of the land. 

The wrongful dominion and assumption of property in personal chattels, by 
one who menaces the rightful owner if he attempt to take them, amount in 
law to a conversion, and are not merely evidence of a conversion to be left 
to a jury. 


Appeal from the Superior Court of Law of Nash 
County, at the Fall Term, 1843, his Honor Judge Bat- 
LEY presiding. 

This was an action of trover for a quantity of corn. On 
the trial the plaintiff offered evidence to shew, that the de- 
fendant rented a small tract of land to one Elijah Powell, a 
free man of colour, for the year 1S41, and that the said Pow- 
ell cultivated the land in corn, and agreed to give the defen- 
dant one half of the crop. He then offered in evidence a 
judgment obtained before a justice of the peace, dated the 
13th of March, 1841, and an execution which was levied 
upon the growing crop of the said Powell on the 5th of June 
following. ‘The sale was postponed at the instance of the 
said Powell, and was not made until after the corn was gath- 
ered and put in a barn on the land of the defendant then in 
the occupancy of the said Powell. It was further in evi- 
dence, that when the corn was gathered and about to be 
housed, an equal division was made between Powell and the 
defendant, but that the whole of it was put in the barn a- 
foresaid. The sale was made on the 8th of February, 1842, 
the plaintiff and defendant, the constable and others being 
present. The constable proceeded to the house and there 
offered the corn for sale: The defendant forbade thé sale 
and declared the corn to be his. There was evidence that more 
than half of the corn had been taken out of the barn. 
The plaintiff purchased what was left and gave notice 
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to the defendant that he should take it away. The Dec. 1843. 
defendant then told him that the corn was his, that he, the 
plaintiff, should not have it, and that he would break every =v 
bone in his body before he should carry it away. The de- ae 
fendant offered evidence tending to shew, that he did not 
rent the land to Powell, but that he, Powell, acted only as 
a laborer, and that he was his servant, and had no interest 
in the crop, which was subject to the plaintiff’s execution ; 
and, for the purpose of shewing the contract between Pow- 
ell and himself, he further offered to prove the declarations 
of Powell made at one time and the declarations of himself 
made at another time, before the issuing of the warrant a- 
gainst Powell, which evidence was rejected by the court. 
The defendant further insisted that there was no conver- 
sion. 

The Court left it to the jury to say, whether Powell was 
the tenant of the defendant for the year 1841, or whether 
he was merely his servant. If he acted as his servant, the 
plaintiff could not recover; but if he was his tenant, then 
the constable had a right to levy upon and sell that part of 
the corn, which belonged to him; and, if the defendant for- 
bade the sale, and, after it was made, he had notice trom the 
plaintiff, who was the purchaser, that he should come for 
the corn, and he then told the plaintiff, that the corn was his 
property and the plaintiff should not have it nor should he 
carry it away, this in law amounted to a conversion, and the 
plaintiff would be entitled to recover its value. 

Under these instructions the jury returned a verdict for 
the plaintiff. A new trial having been moved for and refu- 
sed, the defendant appealed. 


Busbee for the plaintiff. 
B. F’. Moore for the defendant. 


Danie, J. First ; admit that Powell was the servant 
and cropper of the defendant at the time the growing corn 
was levied on by the officer as his property, (which then in 
fact was not his, but belonged to the defendant), still, at the 
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Dec, 1843, day of sale, the title to the corn actually sold was in Pow. 


Hare 
s 


Pearson, 


ell, by the division previously made with the defendant. 
And the plaintiff acquired a good title under the said sale. 
An officer has a right to sell personal property, levied on un- 
der an execution, after the return day of the said execution. 
Powell was present at the sale, and raised no objection. If 
there had been any irregularity in the sale, he was the per- 
son to raise the objection, and not the defendant. ‘The corn 
had been placed ty Powell in the defendant’s barn, upon a 
naked bailment for safe-keeping. The sale of it and the de- 
mand by the purchaser put an end to the bailment. 

Secondly ; The defendant on the day of sale, set upa 
claim to the corn as his property, but he has shewn no title, 
The plaintiff gave notice to the defendant that he should 
take away the corn, which he had purchased at the officer’s 
sale. The defendant said, that he should not have it, that 
the corn was his, and that he would break every bone in his 
body before he should carry it away. The judge charged the 
jury, that this in law was a conversion. It is now insisted 
that it was only evidence to be left to a jury of a conversion. 
We think the charge of his Honor was correct; for a wrong- 
ful dominion and assumption of property in the chattels is 
a conversion ; and, if there be a deprivation of the property 
by a defendant, it is a conversion. Keyworth v Hill, 3 
Barn. & Ald. 687. 2 Leigh’s Nisi Prius, 1478. We think 
that the judgment must be affirmed. 


Per Curiam, Judgment affirmed, 
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DEN ON DEMISE OF ROBERT:-R. LOVE & AL. vs. WILLIAM 
SCOTT. Dec. 1813 


—_—— 


In an action of ejectment, upon the death of the defendant, a sci. fa. and a co- 
py of the declaration must be served on the heirs at law, in the manner pre- 
scribed by the act (Rev. Stat. c. 2, see. 7,8, 9,) within two terms after 
the decease of the defendant, or the suit will stand abated, _It is not suffi- 
cient to apply for such process within the two terms. 

The Regula Generalis, Tay. Rep. 134, the cases of Hamilton v Jones, 1 
Murph. 141, and Ray v Simpson, 2 Law Repos. 249, cited and approved. 


Appeal from the Superior Court of Law of Yancy county, 
at Fall Term, 1843, his honor Judge Dicx presiding. 

This was an action of Ejectment. At the Fall Term, 
1842, the death of the defendant William Scott was suggest- 
ed on the record. At Spring Term, 1843, there was an’or- 
der for a scire facias to issue to James Scott, of Burke coun- 
ty, and an order of publication as to the other heirs at law 
of the said William Scott. A scire facias issued from Spring 
Term, 1843, made returnable to Fall Term, 1843. This 
scire facias was actually returned to the special term held 
in August, 1843. Atthis term the following. order was 
made: “Ordered by the court, that a.copy of the declara- 
tion and notice to James Scott to next term—also issue co- 
pies to the Sheriff to notify the other heirs to this county.” 
At Fall Term, 1842, the declarations not having been is- 
sued, the defendant’s counsel contended that the suit had 
abated—and the court having so decided, the plaintiff ap- 
pealed to the Supreme Court. 


No counsel for the plaintiff. 
Hoke, Alexander and J. H. Bryan for the defendants. 


Rorrin,C. J. The act of 1786, Rev. St. c. 2, s. 1, au- 
thorized heirs and executors to carry on suits after the death 
of one of the parties. But as it prescribed no time at which 


the application to revive should be made, it became necessa- 
ry that the courts should lay down a rule of practice to regu- 
late the action of parties. in 1798 a Regula Generalis 
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Dec. 1843° was adopted, that ifa plaintiff died and his executors did not 


Love 


Vv 
Scott. 


~~ apply to carry on the suit within two terms after the death, 

the cause should abate. Taylor's Rep. 134. The same pe- 
riod has also uniformly been taken, in case of the defend- 
ant’s death, for the plaintiff to take steps to bring in the re- 
presentatives, In the construction of the act and the gene- 
ral rule, it was held, that, if the defendant died, and the 
plaintiff, at the second term after his death, sued outa scire 
Jacias, or had an order entered for issuing such process, that 
was an application in due time. Hamilton v Jones, 1 
Murph. 141. We suppose that the application of the plain- 
tiff in this suit is founded on that case. But we do not think 
it will support the motion. The act of 1786 embraced only 
such actions as survived to or against representatives. The 
action of ejectment was not of that character; and, therefore, 
it could not be revived on the death of thedefendant. ‘To 
remedy that inconvenience, the Legislature passed the act of 
1799, ch. 532, Rev. Stat. ch. 2, sec. 7, 8, 9, in which it is 
enacted, * that, after the death of the defendant, the action 
of ejectment may be revived by serving on the heirs at law, 
within two terms afler his decease, a copy of the declara- 


‘ tion, together with a notice to the heirs to appear and de- 


fend the suit, and after such service the suit shall stand re- 
vived;” with particular directions as to the mode of service, 
where the heirs are infants er reside out of the State. Under 
this act, it has been held, that a service of the copy of the 
declaration and notice at the second term is sufficient to pre- 
vent an abatement. Ray v Simpson, 2 Law Repos, 249. 
But service ata later period cannot be admitted as sufficient, 
without disregarding the nnequivocal language of the act 
for the reviving of this particular action. The distinction 
between the provisions of this act and those of the act of 
1786 and the Regula Generalis is obvious ; this requiring 
“service,” and the former “an application,” within two 
terms. Here there was no service of a copy of the declara- 
tion, nor atten.pt to serve it until the expiration of the se- 
cond term ; which was too late. There is no error in the 
decision below; and the appellant must pay the costs in this 


court. 
Per Curtam. Ordered to be certified accordingly. 
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LITTLETON HARRIS & AL. vs. DUNCAN M’RAE’S ADM’RS. & 
AL. 


Upon the destruction of any part of the record, while a suit is pending, or ra- Dec. 1843. 
ther of the process, pleadings or orders in a suit, such loss may be supplied by 
making up others in their stead, provided the court be reasonably satisfied 
that the two are of the same tenor. 
Upon that matter, the court, in which the suit is, must exercise its own judg- 
ment. 


Appeal from the Superior Court of Law of Montgomery 
connty, at the Fall Term, 1843, his honor Judge BaTTie 
presiding. $ 

In this case the plaintiffs, alleging that the record of the 
suit was destroyed in the fire by which the court-house and 
all itscontents were consumed in March last, proposed to 
supply the loss by parol proof of its existence and destruc- 
tion; and shewed that the defendants had notice to produce 
the original record, and of the intention of the plaintiffs, in 
case of its non production, to offer secondary evidence of its 
contents. ‘T’e defendants objected, that, to shew that the 
cause was in court, the original record must be produced, 
and that nothing could supply its loss. The court held, 
that, ifthe existence and destruction ofthe record were prov- 
ed, then it was competent for the plaintiffs to supply the loss, 
jirst, by the production of a copy if that might be had, but 
if no copy had been taken and preserved, then, in the seeond 
place, by parol proot ot its contents. The clerk of the court 
was then introduced, and testified, that in the month of 
March last the court-house for the county of Montgomery 
was destroyed by fire, and that all the records of the Supe- 
tior Court of Law for said county, including the record in 
this case, were also destroyed—that no copy of the said re- 
cords was taken and preserved, except a copy of the trial 
docket, which had been made out at the last term of this 
court for the use of the court or the bar. The witness then 
stated the contents of the record in this suit. Whereupon 

10 
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Dec’r, 1843 the court directed the clerk to make out a complete record of 
~~ the cause, and ordered a jury to be empannelled to try the 
— issues joined therein. |The plaintiffs thereupon had a ver- 


McRae. dict and judgment, from which the defendants appealed to 
the Supreme Court, 


No counsel appeared in this court for either party. 


Rurrin, ©. J. We see no difficulty in the objection sta- 
ted in this case, but concur in the opinion of his Honor. 
While a case is pending, an omission in the record from 
misprision of the clerk or any accident, may, from necessi- 
ty, be supplied by making the proper entry as of the proper 
time, so as to make the record speak the truth, as to the do- 
ings of the parties or the court in that matter. Upon the 
same principle, upon the destruction of any part of the re- 
cord, or rather, of the process, pleadings or orders in a suit— 
for the record, properly speaking, is not made up until the 
cause is at an end—such loss may be supplied by making up 
others in their stead, provided the court be reasonably satis- 
fied that the two are of the same tenor. Thus, upon the loss 
of an original bill in equity or the destruction of a declara- 
tion, copies extant have been ordered to be filed and stand 
as the originals. And so, we think, it must be as to each 
part and the whole of the proceedings. The real difficulty 
in the case consists not so much in the legal principle, as in 
the party having the means of satisfying the court as to the 
tenor of the documents destroyed; which he is under the ne. 
cessity of doing, before he can put in a substitute for them. 
But if the court is able to see really, that, from the materials 
before it another record may be made of the same purport, 
so that no injustice will be done, it is both within the au- 
thority and duty of the court so to order. There was no in- 
timation in this case of a variance between the record that 
was burnt and that newly drawn up; and there can be 
scarcely a suspicion that they are not of the same tenor, 
since the action is debt on a bond, which is produced, and 
corresponding to which were, doubtless, the writ and declar- 
ation ; and the issues appear from the memoranda on the 
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preserved docket. Such being the circumstances, we sup. y,. 1080. 
pose the judge could not hesitate upon the question of fact, _-___ 
But into that this court does not enter; it being our pro- 

vince only to say, whether the Superior Court had the pow- 

er in controversy ; upon which our opinion is clear in the 
affirmative. 


Per Curiam, Judgment affirmed. 


MATTHEW POWELL vs. NICHOLAS P. MATTHIS & AL. 


In Equity, relief is granted between co-sureties, upon the principle of equality 
applicable to a common risk; and, upon the insolvency of one, the loss is 
divided between the others, as being necessary to an equality. 

But in a Court of Law, each surety is responsible to his co-surety for an ali- 
quot proportion of the money, for which they were bound, ascertained by 
the number of sureties, merely, without regard to the insolvency of any one 
or more of the co-sureties. 

This rule of the common law, as declared in England, is not altered by our 
act of 1807, Rev. Stat. c. 113, s. 2, by which it is provided, that where the 
principal is insolvent, one surety, who has paid the debt, may have his ac 
tion on the case against another “fora just and rateable proportion of the 

Where there are more than two sureties, and one pays the whole debt, the 
principal being insolvent, he cannot bring an action against his co-suretics 
jointly, but each must be sued separately for his own liability. 


Appeal from the Superior Court of Law of Duplin coun- 
ty, at Fall Term, 1843, his Honor Judge Pearson presiding. 

This suit commenced by a warrant before a justice of the 
peace of Duplin county, and was carried by successive ap- 
peals to the Superior Court of the county. On the trial, it 
was in evidence that in the year 1838, one Carrol executed 
a note to one Barden for $52 83, and that the plaintiff and 
the two defendants executed the said note as the sureties of 
the said Carrol—that in April, 1840, the plaintiff paid a 
judgment, which had been taken against the said Carrol and 
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Dec. 1843 himself and the two defendants, upon the said note, includ- 


meen 
Powell 


Matthis. 


ing interest and costs, being at the time of payment $59 69. 
It was also proven that Carrol, the principal, was in 1840 
and still is insolvent, and that the plaintiff had demanded a 
contribution from the defendants before the warrazt issued. 
The defendants’ counsel insisted that the plaintiff could not 
maintain a joint action, and moved to nonsuit, because the 
cause of action was several. This question was reserved by 
the court, and the jury returned a verdict for the plaintiff, 
subject to be set aside and a nonsuit entered, if the court 
should be with the defendants upon the question reserved. 
The court was of opinion that the cause of action was seve- 
ral, and that a joint action could not be maintained, and set 
aside the verdict and entered a judgment of nonsuit, from 
which the plaintiff appealed. 


No counsel for the plaintiff. 
Reid and Winslow for the defendants. 


Rurrin, C. J. In Equity, it has always been held, that 
there should be relief betweea co-sureties, upon the princi- 
ple of equality applicable to a common risk ; and upon the 
insolvency of one, the loss has been divided between the oth- 
ers, as being necessary toan equality. The Court of Equi- 
ty, from its modes of proceeding and having all the parties 
before it at once, is able to adjust their rights upon this prin- 
ciple in every case, however complicated by the number of 
the sureties, or by successive insolvencies. In a single snit 
every thing may be fully investigated—the property of the 
principal first applied—tull or partial indemnities to some of 
the sureties enquired into and required—and the insolven- 
cy of some of the sureties ascertained ; and, indeed, the 
loss of each ascertained, and the proper contribution from 
each finally and conclusively determined. In many in- 
stances, a court of law is incompetent to administer the jus- 
tice, to which sureties may be entitled as against each other. 
For that reason, it was formerly held in this State, that the 
ground of relief in the courts of equity was a pure equity, 
and not the notion of mutual promises between the co-sure- 
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ties ; and therefore that, at common law, no action would Dec. 1843 
lie for one against another, even where there were but two Powd) 
sureties. Carrington v Carson, Sonf. Rep. 216. Itis  v 
true, that about the same time in 1800, it was held other- Mexthis. 
wise in England; and an action at law was sustained for one 
surety, who paid the debt, against another for contribution. 
Cowel v Edwards, 2 Bos. & Pul. 268. But it was there 
found necessary to restrict the action to the simple cases, 
where there were but two sureties, or, if there were more 
than two, to a recovery against each of an aliquot proportion 
of the money, ascertained by the number of the sureties 
merely. It was found impossible to carry the doctrine fur- 
ther at law; because courts of law proceed only on con- 
tracts, and could not imply, that there was more than the 
one cuntract between the sureties, at first entered into, and 
suppose, contrary to the fact, new ones to spring up with e- 
very change of the circumstances of the sureties that might 
happen, even after the payment of the money by one of 
them. As far as an aliquot proportion, according to num- 
bers, the money might be presumed to have been paid to the 
uses of the sureties severally. But on the insolvency of 
one of them afterwards, the share of the insolvent could not 
be made then to change its character, and become money 
paid to the use or at the request of those who were solvent. 
The law could not, in such complicated cases, do complete 
justice by one final determination ; and therefore it did not 
undertake it, And such is still the rule in England. Browne 
v Lee, 6 Barn. & Cres. 689. 

In this State, however, the doctrine has been the subject 
of legislation, in the act of 1807, Rev. Stat. c. 113, s. 2; and 
it is to be considered how far that has altered the law, as it 
previously existed here. It provides that when the princi- 
pal is insolvent, one surety, who hes paid the debt, may 
have his action on the case against another, “ for a just and 
rateable proportion of the sum,” The purpose of the act 
was, probably, nothing more than to say, that the rule laid 
down in Carrington v Carson, that there was no jurisdic- 
tion at law in any case, should be law no longer; leaving 
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Dec, 1843. the question to the courts, what in each case was the ‘just 


Powell 


Vv 
Matthis. 


and rateable proportion,” to which, as faras a court of law 
was competent to ascertain, the party was entitled. It isnot 
unlikely, that a knowledge of the case of Cowel v £d.- 
wards, about that time acquired, might have induced the 
enactment, and that it was intended to transfer its principle 
and nothing more into the act. At all events, it furnishes 
no data for determining the proportion, but the number of 
the sureties ; and thus it adopts the rule of that case. The 
words are, “ where there are {wo or more sureties, and one 
may have been compelled to satisfy the contract, he may 
have his action against the other surety or sureties for a just 
and rateable proportion ofthe sum.”” The proportion here 
spoken of, is that which arises among the parties to the con- 
tracts specified in the first part of the sentence; which are, 
first, a contract in which there are two sureties, and, second- 
ly, a contract in which there are more than two. 

In each of those cases, the sureties are to be respectively 
liable for a rateable proposition ; namely, where there are 
two sureties, for a moiety, and where there are more than 
two, in a like proportion, that is, according to their number. 
This construction is rendered the clearer, when attention is 
drawn to the particular case in which the action is given. It 
is not in every case, in which a surety makes the payment, 
but only in that of the insolvency of the principal, or, what 
is tantamount, his residence out of the state. Those and those 
alone are the cases within the purview of the act; and upon 
the supposition of that state of facts, an aliquot part according 
to numbers, is not only a rateable, but the only just propor- 
tion of each surety. Without theinsolvency of asurety also, his 
share cannot in any Court be imposed on the others, But the 
act takes no notice, that one or more of the sureties may be in- 
solvent or reside abroad, nor gives an action for rights arising 
out of that state of things. It is apparent that case was not 
contemplated by the Legislature ; and therefore no rate of 
contribution between the sureties, as affected by the insol- 
vency of one or more of their own body, or, indeed, by any 
thing else but the insolvency of the principal, was thought 
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of, or is provided for in the act. The object was merely to Dec’r, 1843 
change the form in the single instance of payment by a sure- - 
; , . Powell 

ty, who was unable to obtain re-imbursement from the prin- ~ , 

cipal ; and every thing else was left as before. Matthis. 
It follows, that each surety is liable at law for only his o- 

riginal aliquot part; and, of course, an action cannot be 

brought against two or more jointly, but each must be sued 

separately for bis own liability. Indeed there is another 

consideration, which renders it perfectly clear, that a joint 

action cannot be maintained; which is, that the plaintiff 

might thereon raise the whole recovery from one of the de- 

fendants, in the first instance, although the other might be 

solyent—which is wholly inadmissible. Moreover, it would 

change the ratio of liability, even in case of the insolvency 

of one. For suppose three sureties A. B. and C. for a debt 

of $300; and that A. pays it and then sues the other two for 

$200. If B. then become insolvent and C. pay the judg- 

ment, he would then pay more than his proportion, and 

have a jast claim on A.—to return to him $50 to equalize 

their loss. But it is an absurdity, that one should recover 

in one action, what the defendant may have a right to re- 

cover back in another action; which shews that no action 

can be allowed, in which the recovery will not be confined 

to the sum for which the defendant is liable at all events, 

Beyond such a liability, justice can be done between persons 

in this relation only in the Court of Equity. — 


Per Curr4m, Judgment affirmed. 
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STATE vs. SAMUEL O’NEALE. 


Dec. 1843. The party, impeachimg a witness, should enquire of the attacking witness, 
—_ whether he has the means of knowing the general character of the witness 


impeached. 
He may answer that question without saying that he knows what a majority of 
the neighbors say of that witness. Such is not the only means of acquiring a 


knowledge of general character. 

But the attacking witness cannot be asked by the party introducing him, simp- 
ly, “ in what estimation the witness impeached was held in his neighbor- 
h ” 


Appeal from the Superior Court of Law of Buncombe 
County, at Fall Term, 1843, his Honor Judge Dicx pre- 
siding. 

This was an indictment for petit larceny. A witness, by 
the name of Elizabeth Earnest, was examined on behalf of 
the State. The defendant offered a witness by the name of 
Kincade, and asked him ifhe knew the general character of 
Elizabeth Earnest. The witness replied that he did not 
know whether he did or not. The Court then asked the 
witnesss, if he knew what a majority of the neighbors said 
of her. The witness replied, he did not, for she was young 
when she left his neighborhood, and he had not heard a ma- 
jority of her neighbors speak of her in any way. The de- 
fendant’s counsel then proposed to ask the witness, if he 
knew in what estimation Elizabeth Earnest was held in his 
neighborhood before she left it. ‘The question was objected 
to by the Solicitor for the State, and over-ruled by the Court, 
because the witness had already stated that he had not heard 
a majority of her neighbors speak of her. The defendant 
was found guilty by the jury, and, having moved for and 
been refused a new trial, and the Court having pronounced 
a jadgment in pursuance of the verdict, appealed to the Su- 


preme Court. 


Attorney General for the State. 
Hoke for the defendant. 
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Daniet, J. The party against-whom a witness is called, Dee. 1843 


may examine other witnesses as to the general charac- 
ter of the first witness. The regular mode is to inquire, 
whether they, the attacking witnesses, have the means of 
Knowing the general character of the former witness. Rock- 
wood’s case, 4 Stat. Tri. 693. Newsom v Hartsink, 4 Esp. 
Rep. 102. Phil. on Ev. 212. The means of ascertaining 
E. Earnest’s general character, as enquired of by the Court, 
are not the only means of ascertaining that character. That 
would be a means so extraordinary, that it would almost 
preclude any witness from being attacked as to character. 
We do not pretend to define the exact means, by which an 
impeaching witness is to learn the general character of the 
witness attacked, and this case in our opinion, does not call 
for such a definition from this Court. 

But then the question put by the defendant’s counsel, 
“« whether he, Kincade, knew in what estimation E. Earnest 
was held in his neighborhood, before she left it” was on the 
other hand too much circumscribed. It did not amount to 
an enquiry, asto her general character before she left his 
neighborhood. The answer to this question might very nat- 
urally have been, “ my estimation of her character was then 
so and so.” But we know, that such an estimation by the 
witness himself would not answer the requirements of the 
law. ‘The counsel did not ask the witness, if he knew in 
what general estimation E. Earnest was held, for that would 
have brought him round again to the original question, 
whether he knew her general characier, which the witness 
had before responded to by stating, that he could not say 
whether he did or not. And to avoid the same answer, the 
counsel not ouly changed the phraseology of the question, 
but so narrowed its meaning, as to take it out of the rule of 
law, governing questions as to the character of witnesses. 
And therefore we think he was properly stopped by the 


Court; but not for the reason then given by his Honor. The 
judgment must be affirmed, and this opinion certified. 


Per Curiam, ’ Judgment affismed. 
1 


State 
v 
O’Neale, 
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STATE vs. BAILEY KIRBY. 


Dec. 1843 An oral requisition, by a plaintiff in a warrant, toan officer to take bail, is 
—————__ sufficient to justify the latter in making an arrest and insisting on bail. 

But an officer by virtue of his office is not an agent of the plaintiff for exact- 

ing bail; and it may be doubted whether he can become an agent for that 


purpose. 


Appeal from the Superior Court of Law of Macon Coun- 
ty at Fall Term, 1843, his Honor Judge Dicx presiding. 

This was an indictment against the defendant for falsely 
arresting and imprisoning oue Bonnard Long, to which the 
defendant pleaded not guilty. It was proved on the trial, that 
the defendant arrested and took into his custody Bonnard 
Long and detained him in custody several hours. It was 
also proved, that the defendant said he arrested Long on a 
warrant in favor of Bryson & Alison. The defendant 
proved that he was a constable for Macon County, in which 
the arrest was made. The defendant’s counsel admitted 
that he had no warrant, at the time of the arrest, in favor of 
Bryson & Alison, but alleged that he had a warrant in fa- 
vor of one Matthis, and offered the warrant which was in 
the following words, to wit : 


“State of North Carolina, } Toany lawful officer to 


Macon County. “execute and return in 
thirty days, Sundaysexcepted: You are hereby command- 
ed:to take the body of Bonnard Long and cause him to ap- 
pear before some justice of the peace of said County, to an- 
swer the complaint of Peter Matthis in a plea of debt due by 
book account, the sum under ten dollars. Given under my 
hand and seal this 18th of February, 1841. (Signed 
and sealed by a justice).” On the back of this was an in- 
dorsement as follows: “Peter Matthis vs Bonnard Long, 
$7 56. Executed by B: Kirky, Const.” 


The defendant then proved by one Paxton, that he, Paxton, 
as the agefit of Bryson and Alison carried a note executed by 
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Long to the defendant and informed him that Bryson and Al- Dec. 1843. 
ison wished him to proceed on the said note against Longim-~2 
mediately, for he, the witness, was informed that Long was a- 

bout to run away. This witness further stated, that he saw, at 
the sametime, a warrantinthe possession.of thedefendant in fa- 
vor of Matthis against Long, and believed the warrant offered 
in evidence to be the same paper—that the defendant arrest- 
ed Long on the same day in the County of Macon—that 
Long wished to cross the line into Haywood County, for the 
purpose of making an arrangement with Bryson and Alison, 
who lived in Haywood—that the defendant refused to let 
Long go into Haywood County unless Bryson and Alison 
would release him (the defendant) from all liability—that 
they agreed to do so, and Long went into Haywood. This 
witness heard nothing said between Long and the defendant 
about the Matthis debt. The defendunt then proved by one 
Bryson, that he heard something between the defendant and 
Long about the Matthis debt, while Long was in custody, 
but could not tell what was said. There was no evidence 
that Matthis had ever instructed or required the defendant 
to hold Long to bail on the said warrant. ‘The defendant’s 
counsel requested the Court to instruct the jury, “that, al- 
though the law is, that, unless the plaintiff instruct the offi- 
cer to hold to bail, the warrant is nothing more than a sum- 
mons; yet, if the jury are satisfied from the evidence of 
Paxton, that the defendant was informed upon the arrest 
that Long was about to run away, the defendant, being in ~ 
law the agent of Matthis, had a right to hold Long to bail, if 
he did so bona fide, for the purpose of securing the debt 
due to Matthis.” The Court refused the instructions pray- 
ed for, but instructed the jury, that, if they believed the de- 
fendant arrested Long and detained him in custody several 
hours, as stated by the witness, without any legal authority 
to do so, he was guilty of the charge in the indictment— 
that the warrant in favor of Matthis, it they telieved the 
defendant had it in his possession at the arrest, would not 
authorize the arrest and detention of Long, unless Matthis 
had instructed the defendant to hold Long to bail. 


v 
Kirby. 
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Dec'r,1843. The jury found the defendant guilty, and judgment hav- 
State 10g been given pursuant to the verdict, the defendant ap- 
vy __ pealed, 
Kirby. 
Attorney General for the State. 
No counsel in this Court for the defendant. 


Rorrin, C. J. A constable is directed by the act of 1794 
(Rev. Stat. c. 62,s. 7), “when required by the plaintiff” to 
take bail, on serving a warrant. The act does not prescribs 
the mode in which the plaintiff shall require bail as by in- 
dorsement by himself or his agent on the warrant ; and, per- 
haps, the omission may lead to abuses, if permitted to con- 
tinue. But, as the act is silent, we should feel obliged to 
hold that an oral requisition was sufficient, and that of an 
agent was in law that of the plaintiff. But we think the 
Court was right in refusing the instructions prayed for, be- 
cause they assume a position wholly indefensible, that the 
constable was “in law the agent of the plaintiff” for this 
purpose. By virtue of his office, he is nat the agent of the 
party, but of the law; and, in reference to the power and 
duty of taking bail, he is to act as he may be required by 
the plaintiff, and not by his own will or judgment. Wheth- 
er he can become the agent of the plaintiff, so as thereby to 
invest himself with the arbitrary authority to summon or 
to imprison a defendant, is well worthy of consideration. 
Admit that he may, there was no evidence of such agency 
of the defendant for Matthis in this case; not even any 
thing from which an agency for this purpose might be re- 
motely inferred, as if the demand were due on a bond and 
Matthis had placed it in the hands of the defendant to col- 
lect, with or without suit. The defendant was clearly guil- 
ty ; and the judgment ought to stand. 


Per Curram, Ordered to be certified accor- 
dingly. 
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WILLIAM CASE vs. MARVILL M. EDNEY & AL. 


Where one has given a deed of trust on his property, to be sold for the bene- Dec. 1813 
fit of his creditors, and they have neither released their claim on him nor as- ——-——— 
sented to the deed, he has such an interest in the sale of the property, that 
if, at a sale made by his trustee, he stands by and sees property sold in 
which he knows there is a latent defect and does not disclose it, he makes 
himself liable to the purchaser in an action for deceit. 


Appeal from the Superior Court of Law of Buncombe 
County, at an extra session in August, 1843, his Honor 
Judge Pearson presiding. 

This was an action on the case in the nature of an action 
of deceit for a fraud in the sale of a mare. It was proved 
on the trial, that in November, 1839, the defendant, Marvill 
Edney, being much indebted, executed to the defendant, 
Rufus Edney, a deed of trust, which was duly proved and 
registered, for his real and personal estate, including several 
tracts of land and many articles of personal property, a- 
mong others the mare in question, in trust to sell and apply 
the proceeds to the payment of the debts specified—that in 
December, 1839, the said Rufns the trustee, sold all the 
property at public sale—that the plaintiff attended and 
bought the mare at $75, for wich he gave his note and surety 
to the trustee according to the terms of the sale—that Mar- 
vill Edney was present at the sale, but took no part in it and 
said nothing one way or the other to the property. It was also 
in evidence, that in the spring of 1839 the mare had a colt and 
soon afterwards was discovered to be very lame in her left 
fore-leg—that she continued lame during the summer, but, 
early in the fall after the colt was taken from her, she got in 
good order and was to all appearance well. One of the 
witnesses said that, although when standing or walking 
nothing seemed to be wrong, yet when put in a trot he could 
perceive she was a little stiff. As to this, the evidence was 
contradictory. On the day of sale sheappeared to be well, 
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Dec. 1843. and, some weeks after the sale, the plaintiff, although he had 


a 


Vv 
Edney. 


~ been told, soon after he purchased that the mare ‘had been 
lame the spring before, said he was well pleased with jher, 
About the first of February, 1840, the mare became very 
stiff in all her joints and died soon afterwards. There was 
other evidence which it is not material to state. 

The Court charged the jury, that there was no eviderce 
that the defendant Marvill had sold the mare to the plaintiff, 
or had made any misrepresentation, or done any act to assist 
the defendant Rufus in practising a fraud, supposing the latter 
to have been guilty of a fraud ; and, inasmuch as the legal 
title had passed out of Marvill and was vested in Rufus, he 
was not accountable as an owner would be, who procured 
an auctioneer to cry his property, merely as his agent, and 
stood by in silence. As tothe defendant Rufus, the Court 
charged, that although he acted as trustee in making the 
sale, yet, like all other persons who sold, he was bound to 
act honestly and to disclose defects if he believed them to ex- 
ist. It was then left to the jury, whether the mare was un- 
sound at the time of the sale, and whether the defendant 
Rufus knew or had reason to believe that she was unsound 
— if so, as he failed to state the circumstances, he was liable 
in damages, ‘The jury found a verdict in favor of the de- 
fendants. A new trial was moved for, on the ground of ‘er- 
ror in the charge of the Court as to the defendant Marvill 
and refused—and judgment being rendered pursuant to the 
verdict, the plaintiff appealed. 


No counsel for the plaintiff. 
Hoke for the defendant. 


Dantex, J. The Court said to the jury, that, inasmuch 
as the legal title to the mare had passed out of Marvill 
Edney, and vested by the deed of trust in Rufus Edney, the 
trustee, he was not accountable as one would be, who pro- 
cured an auctioneer to cry his propery, merely as his agent, 
and he stood by in silence. Was this part of the charge 
correct? If the seller of an article is aware that there is 
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any defect in it, and he fraudulently conceals it, and it be Dec. 1843- 
such a defect as the buyer hath not the means of discover- ree. 
ing by the exercise of ordinary diligence, the purchaser may _—v 
maintain an action ot deceit inthe sale. If the owner had Edney. 
procured an auctioneer to sell, it is admitted, that, if the 
thing so sold had been defective, and the owner, knowing 

of the defect, stood by and failed to disclose it, he would 

be liable. Babbington on auctions, 164. Jones v Borden, 4 
Taunt. 847. The legal title in the mare was transferred by 

the deed to Rufus Edney to sell her. And the stipulation in 

the deed was, that he should apply the proceeds of the sale 

to satisfy certain creditors of Marvill Edney. There is noth- 

ing in the case to shew us, that the creditors had released 

the debtor in consideration of the assignment of this prop- 

erty for their benefit—nor that they in fact had ever agreed 

to accept of the said property for their benefit. If therefore 

the creditors were not to release, Marvill Edney had an in- 
terest in the price the mare might bring, either as constituting. 

a fund for the payment of his debts, or as resulting to his 

use. Although a Court of Law may not be able to enforce- 
such rights, yet it is obliged to take notice of them as valua- 

ble interests. ‘They affect the competence of witnesses, and, 

in some instances, may be sold underexecution. It seems to 

us, therefore, that the maker of the deed was materially con- 
cerned in raising up the fund by the said sale to the highest’ 
amount ; and it also appears to us, that Rufus, in the receipt 

and application of the money, isto be looked upon as the a- 

gent of Marvill Edney. We, therefore, are of opinion, that 

the aforesaid part of his Honor’s charge was erroneous, and 

that there must be a new trial as to Marvill Edney; but the 
verdict and judgment in favor of Rufus Edney are not dis- 
turbed. 

It will not be understood from this, that we think mere si- 
lence of the debtor as to defects in his property, when he is 
present at a sale under execution, would amount to a fraud; 
for that is a proceeding in invitum, in which the sale is ex- 
clusively the act of the law, and the rule of caveat emptor 
applies. 

Per Curiam, New trial awarded. 


Case 
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JOHN ASHCRAFT ws. YOUNG H. ALLEN. 





Dec, 1843, A Sheriff, from whose custody a prisoner confined for debt had escaped, a- 
greed with B. that if he would retake the prisoner and deliver him at the coun- 
ty town within acertain time, he would pay him $400—B. took the prisoner 
and had him under his care, within the time specified, at his own house some 
miles from the County town, intending to deliver him to the sheriff, when 
the sheriff went to the house of B. and seized the prisoner himself. In an ac- 
tion by B against the sheriff, Held, fret that the contract was not illegal ; 
secondly, that the sheriff having prevented the plaintiff from literally perfor- 
ming his contract, while he was in the progress of doing so, was answerable 
to him for the stipulated sum. 


Appeal from the Superior Court of Law of Anson County 
at Fall Term 4843, his Honor Judge Battve presiding. 

This was an action of assumpsist, in which the plaintifi’s 
counsel, in opening the case, stated that he declared on a 
special contract in writing, of which the following is a co- 


PY; viz. 


“ State of North Carolina, = 
Anson County, . 

This is to certify that Iam to pay John Ashcraft four 
hundred dollars for the delivery of his brother James Ash- 
craftto me, in Wadesboro’ between this and September next, 
this lst May 1838. (Signed bythe defendant) T. H. ALLEN.” 


The plaintiff then called as a witness one Redfearn, who 
testified that the defendant was sheriff of the County of An- 
son during the year 1839, and, as such, had one James 
Ashcraft, a,brother of the plaintiff, in his custody in the 
public jail of his county—that the witness was then a depu- 
ty of the defendant, and heard him say that James Ashcraft 
had broken jail and made hisJescape—and the witness saw 
him at his, James’, house, and the plaintiff his brother with 
him, but he could not state at what time this took place. 

James Ashcraft was then called for the plaintiff, and stat- 

edthat he was confined in the jail of Anson County for debts 
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amonnting in the whole to ten ortwelve thousand dollars-—that Dec. 1848. 
he made his escape therefrom by breaking the jail without”) craft 
the knowledge, contrivance or assistance of any other per- 
son—that after escaping he resolved upon going to Alabama, 
and with that purpose went to take leave of his father and 
mother and his own fan.ily—that he first met his brother, the 
plaintiff, at his father’s, and intormed him of his intention 
of going to the South West—that in a few days afterwards 
his brother came to him in the woods, near his, the witness’, 
house, and shewed him the written contract above recited, 
and told him the defendant would be bound for his debts, 
unless he was re-taken—that he then refused to surrender 
himself, but after some further conversation, told his brother 
that he intended to go on through Camden and Columbia in , 
South Carolina, and that, if his brother would meet him the 
next day at a place he designated in South Carolina, he 
would tell him his final determination with regard to the 
surrender of himself—that his brother did meet him at the 
time and place appointed, and he at last agreed to surrender 
himself to his brother, upon condition that he should be per- 
mitted to go home and see his family, before being delivered 
up to the sheriff—that he and his brother, then, after remain- 
ing in the woods all night, went together to the house of the 
witness, where they arrived the next morning—that, finding 
one of his children very sick, he requested his brother to 
permit him to remain at home until the next morning, which 
his brother consented to do, and remained with him—that, 
during this time, he considered himself the prisoner of his 
brother, though he was not confined in any way—that early 
the next morning, before the witness had got up, the defen- 
dant came in company with three or four other persons, 
some of whom were armed, to the house of the witness, and, 
as soon as he had dressed himself, entered the room where he 
was and said “i am glad to see you, you must go with me 
to Wadesborough”— that the plaintiff then stepped into the 
room and said, “no, he is my prisoner, and I am going to 
take him to Wadesborough”—that the witness requested 
them to wait until he — breakfast, but the defen- 
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Dec’r, 1843 dant insisted upon setting off immediately, and they all went 
peg to Wadesborough--that the plaintiff went in company with 
vy  thedefendant and his attendants, and, afier entering the 
Allen.. town, said to the defendant, “I now surrender you my broth- 
er”; to which the defendant replied, “Ihave had him all a- 
long”, but the witness said he had been his brother's priso- 
ner. This witness stated further, that the plaintiff persuad- 
ed the witness to surrender, and,overcome by his persuasion, 
he consented to surrender himself as.the prisoner of the 
plaintiff, to be by him delivered in Wadesborough to 
the defendant, provided the plaintiff would permit the wit- 
ness first to go home and visit his family—that this was in 
the spring of 183S8—that the witness was returned to the 
jail in about a fortnight after he had escaped. This witness 
also stated that the contract above recited is the same, which 
the plaintiff exhibited to the witness in the woods—that he 
had no knowledge oft his contract until it was exhibited to 
him in the woods, nor had he any reason to expect that any 
such contract would have been made by the plaintiff. 

The plaintiff here closed his case, when the Court inti- 
mated an opinion, that the action could not be sustained ; in 
submission to which the plaintiff submitted to a judgment 
of nonsuit. 

A motion was subsequently made to have the nonsuit set 
aside and a new trial granted, the plaintiff’s counsel alleging 
that he was entitled to recover,cither upon the ground that he 
had performed. his part of the contract, or that, if he had not 
done so, he was prevented by the act of the defendant him- 
self, and that at all events he was entitlcd to recover upon a 
count for a quantum meruit. The Court held that if the 
action could not be sustained upon the special contract, it 
could not be sustained at all, and that a count upon a quan- 
tum mreuit would not now be allowed without the defen- 
dant’s consent, which was not given—that the plaintiff had 
not proved a compliance with his part of the contract, which 
was essential to the maintenance of his action—that his per- 
mitting his brother to go home and remain there a day jus- 
tified the defendant in taking him himself, and, having done so , 
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the plaintiff had no longer any claim t> compensation under Dee. 1843. 


—_—— 


the contract. The court held further, that, if it were con- 45.49 


tended for the plaintiff, that under the contract he had a 
right to give his brother ease, then the contract was against 
the policy of the law and void. The motion for a new trial be- 
ing over-ruled, the plaintiff appealed. 


No counsel for the plaintiff in this court. 


Strange and Mendenhall for the defendant, cited Platt on 
Cov’ts. 137. Powell on Con. 370. Hurleston on bonds, 31. 
Shep. Touch. 375. 


Rurriy, C. J. It is needless to enquire, whether there 
was evidence to sustain a count for a quantum meruit, since 
there was no such count in the declaration, and the Court 
had, undoubtedly, the power to refuse permission to add it. 

It is likewise true, that, as the action is founded on a spe- 
cial agreement, whereby the defendant bound himself to pay 
a stipulated sum of money on the performance of a prece- 
dent act by the plaintiff, the latter cannot recover without 
shewing a performance of that act, or a sufficient excuse for 
its non-performance. His Honor was correct in holding, 
that the plaintiff had notshewn a compliance with his part 
of the contract, by performing the precise act to be done by 
him ; for -he did not deliver John Ashcraft to the defendant 
in Wadesborough, and the sheriff, no doubt, had the right to 
retake his prisoner, and did retake him, befure he was 
brought to him “in Wadesborough.” 

But the Court is, nevertheless, of opinion, that it was not 
correct to nonsuit the plaintiff. Of the credibility of the 
testimony the jury are the judges ; and there was evidence 
tending to shew, and, if believed, showing that that the 
plaintiff was in the course and progress towards the perform- 
ance of the condition on his part, and would have perform- 
ed it literally according to its terms, if he had not been pre- 
vented by the act of the defendant himself. That is always 
sufficient ; for he, who prevents the performance of a thing, 
of whieh he is to have the benefit, cannot insist on any ad- 
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Dec. 1843 vantage from its non-performance. In such a case the act 
“Asheraft #8 considered as done, as far as respects the rights to arise 


v 
Ajjen.. 


upon its performance to him who was to perform it. An a- 
verment, therefore, in the declaration, that the plaintiff had 
retaken the prisoner and had him in his power and custody, 
with the intention to carry himto Wadesborough and 
there to deliver him to. the defendant, and that he could 
have so carried and delivered him and would have done so, 
but that the defendant took the prisoner from the power and 
custody of the plaintiff, snd thereby hindered and prevented 
him from making the delivery, supported by due proof, would, 
in our opinion, entitle the plaintiff to recover. To hold oth- 
erwise is merely sticking to the letter, without regard to the 
substance, of the agreement, and would occasion the evasion 
of the clearest stipulation by tricks and subterfuge. The 
real object of this contract was to enablea sheriff to retake a- 
debtor who had escaped, and thus save himself from heavy 
liabilities ; and he supposed that the plaintiff, either by his 
influence with his brother, who was the debtor, orby other 
means, could bring about thatend—for which, if he could and 
would, the sheriff agreed to pay hima reward. But, in the a- 
greement, a time and place of performance are specified, on 
which, indeed, the defendant has a right to insist, as a condi- 
tion; but not so to insist on it, as to defeat the rights of the oth- 
er party, notwithstanding the agreement has been substantial- 
ly performed by the other party, and the defendant has had 
the same benefit from it, as ifit had been a literal performance, 
Suppose the defendant had accepted his prisoner from the 
plaintif at his Fome in the country, it cannot be disputed 
but that would be the same as a delivery in Wadesborough. 
Suppose that, learning that the plaintiff was bringing his broth- 
er to town for the purpose of delivering him, the defendant 
had met them just out of town, and, as he had a right to do, 
had then taken the debtor into his own custody, the same 
consequence must follow. It isthe same thing in the events 
that happened, except that the evidence is not so plain and 
convincing, that the plaintiff had, in fact, the power over 
the debtor, and, with the power, the will to restore him to the 
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imprisonment from which he had escaped. But as to the Dec. 1843 
credit due to the evidence, or the inference from it as to the, ny 
purposes of the plaintiff—they fall to the province of the 
jury to be decided. We apprehend also, that there is noth- 
ing in the policy of the law, to forbid such a contract as 
this ; nor to impeach the right of the plaintiff under it, on 
the score, that he gave ease to the debtor. ‘That is a ques- 
tion between the creditors and the sheriff; and the acts of 
the plaintiff would not have affected it at all. “The plaintiff 
was not the defendant’s deputy, nor had from him any au- 
thority whatever; and, therefore, his acts did not induce any 
responsibility on the sheriff. The rights of these parties 
grow out of the stipulations of the agreement between 
them ; whereby the plaintiff undertakes, if he can, by his 
own authority or influence, to place his brother again in the 
power of the sheriff; and, upon his doing so within a time spe- 
cified, the sheriff engages to pay himso much money. As be- 
tween them, the law enforces no diligence more speedy than 
that tor which they contracted. If, indeed, the plaintiff would 
not deliver the prisoner before the sheriff was able, of him- 
self, to take him, he would lose his bargain; because the 
sheriff does, certainly, not depart from his own right to re- 
take him, and he might exercise it for his own security, pro- 
vided only, that he did not thereby stop the plaintiff from 
fulfilling literally his part of the agreement, which he had 
fulfilled substantially. 


Vv 
Allen. 


Per Curiam, Judgment reversed and venire de 
novo. 
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JOB WORTH vs. JOHN NORTHAM & AL. 


Though a conveyance may be fraudulent as against creditors, it is good against 
the grantor and fort feasors, not claiming as creditors. 

Where a raw material is transferred, but left in possession of the grantor, and 
is afterwards, by him, with the consent of the grantee, converted into a 
manufactured article, the grantee is entitled to this article in its new state. 


Appeal from the Superior Court of Law of Guilford 
County at the Fall Term, 1843, his Honor Judge Maniy 
presiding. 

This was an action of trover to recover the value of cer- 
tain chattels, which the plaintiff claimed under a deed of 
trust executed by one John Beard to the plaintiff as trustee 
for certain creditors. It was in proof, that John Beard, the 
grantor, had continued in possession of the property convey- 
ed, after the execution of the deed, and while so in posses- 
sion, In the prosecution of his trade as a hatter, with mate- 
rials conveyed by the deed, to wit, fur and hats in an incom- 
plete state, had finished a number of hats, and that these 
were spread about through several counties in this State 
and several in the State of Virginia. The defendants intro- 
duce various judgments and executions against Beard 
for debts due prior to the date of the deed, amounting in all 
to ubout $500 ; but it did not appear that the articles which 
were seized and sold by the defendants, had been sold by 
virtue of any execution on these judgments. ‘The erticles 
were ali taken from the possession of Beard. There was no 
proot ef any ether debts of Beard, at the time he executed 
the deed, except those referred to above and a judgment of a 
court and an execution thereon for _, the lien of which was 
anterior to the date of the deed. It was insisted by the de- 
fendants that the deed to the plaintiff was fraudulent and 
void, and the Court was requested to instruct the jury to that 
effect, as a conclusion of law, Ist, because of the absence of 
any specification in the deed of a debt or debts intended to 
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be secured by it ; 2ndly, because of the manifest disparity vantaneas 


between the ameontof the property conveyed and the entire 
amount of the grantor’s debts so tar as they appeared ; 3dly, 
because of the actual postponement of any action under the 
deed for six months. The Dourtdeelined pronouncing, as 
a conclusion of law, that the deed was fraudulent for any 
or all the above reasons, but left them to the jury to be con- 
sidered by them with all the other circumstanees of the case, 
when they came to pass upon the validity of the instrument, 
as a question of fact. Upon the subject of damages the ju- 
ry were informed, that they might not only assess the value 
of such ofthe articles converted, as were in a state of com- 
pletion at the time of the conveyance, but might add to this 
amount the value of such articles, as were fabricated out of 
the materials conveyed. 

The jury returned a verdict of guilty as to two of the defen- 
dants, and not guilty as to the other. A new trial was mo- 
ved for, Ist, because the Court refused the instructions pray- 
ed for; 2dly, because the Court erred in the instructions 
given on the point of damages. The new trial was refused, 
and judgment having been given according to the verdict, 
the defendants found guilty appealed. 


Mendenhall and Iredell for the plaintiff contended, 1st, 
that the question of fraud did not arise in this case, the de- 
fendants not claiming as ereditors ; 2dly, as to the right of 
the plaintiff to the manufactured articles, they cited Betls v 
Love, 5 Johns. Rep. 348, and the authorities there quoted. 


Graham for the defendants. 


Danie, J. On the qaestion of fraud in the conveyance 
by Beard to the plaintiff, the Court left it to the jury to say, 
whether there was any fraudulent intent on the part of 
Beard, and the jury found there was not such an intent. 
But suppose there had been such an intent; still the convey- 
ance would have been good in law against the grantor, and 
the defendants also who were but fort feasors. ‘The prop- 
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Dec, 1843. erty mentioned in the deed being dispersed made no differ- 
Waa, ence; for the title being in Beard at the time, and there be- 


Worth 
v 
Northam. 


ing no adverse possession, the said title in law drew to it the 
possession, and the plaintiff did not take an assignment of a 
chose in action, but acquired the title, and also in law the 
possession, of the property mentioned in the deed. 

Secondly ; Beard did not, after the date of the deed of 
trust, tortiously take the plaintiff’s far, and change it into 
hats; he was the bailee of the plaintiff,fand the alteration of 
the articles does not appear to have been done against the 
will and consent of the bailor. If f send my wheat to a mill 
to be ground into flour, and the miller, my bailee for that 
purpose, converts it into flour-the property in the flour is in 
me, and not inthe miller. But ifa miller or other person 
tortiously takes my wheat and afterwards turns it into flour 


or malt, the flour or malt is not my property. So if I gather 
my grapes and send them to my nerghbor’s wine press, and 


he by my consent turn them into wine, the wine belongs to 
me, because the vintner was my bailee; But if my neigh- 
bor commit a trespass, and tortiously take and carry away 
my grapes, and then turn them into wine, the wine is not 
my property. The wheat and the grapes, thus tortiously 
taken, having lost their identity by their transformation, 
the original owner cannot pursue and recover them from the 
tort feasor in their. entirely new and changed nature and 
state. But even if things have been tortiously taken and 
have not lost their identity, the owner may recover them 
in their changed form, unless they have been annexed to 
and made part of something, which is the principal—or 
changes its form from personal to real estate (as if worked 
into a house )—as cloths made into a garment, leather into 
shoes, trees squared into timber, and iron made into bars; all 
these and such like may be reclaimed by the original owner, in 
their new and improved state, for the nature of the thing is not 
changed. Brown v Sar, 7 Cowen, 59. Betts v Love, 5 
John. 384, Curtis v Grant, 6 John. 169. Babcock v Gill, 
10 John. 287. Vin. ab. title Property, E. plea. 5. 


Per Curiam, Judgment affirmed. 
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ANN McGEE es. THE HEIRS AT LAW OF THOMAS McGEE, 
DEC’D. 


In a petition for dower, it is sufficient for the widow to state that her husband Dec. 1843. 
died seized of the lands. It is not necessary to state that the heirs entered —-~~——~ 
as heirs, or to set forth deeds executed by her husband to the heirs in his 
lifetime and allege that they were fraudulent as to her. 

Upon the trial of the issue, if made by the answers and replication, whether 
he died seized or not, the question of fraud will arise. 

When the conveyances of the husband to his heirs are to operate only after 
his death, and in the meantime he is to have the enjoyment of the land, the 
conveyances are to be deemed colorable and void as to her. 

This presumption can only be repelled by his having made an effectual pro- 
vision for his wife. 

Where the husband, in executing a conveyance to his heirs, declares the ob- 
ject to be, to defeat his wife of dower, this is a case of actual fraud. 

Where a deed is made by a husband to his heirs (o defeat his widow of dower, 
the circumstance of his afterwards attempting to make a will in her favor 
for a part of his lands, is not admissible on the question of fraud between 
the widow and the heirs, because, being incomplete, it was only the subse- 
quent declaration of one, who had committed a fraud, of his not intending 
to do so. 

The cases of Littleton v Littleton, 1 Dev. ® Bat. 327, and Norwood v Mar- 
row, 4 Dev. & Bat. 442, cited and approved. 


Appeal from the Superior Court of Law of Duplin 
County, at Fall Term, 1843, his Honor Judge Pearson 
presiding. 

This was a petition for dower, fled by the widow of 
Thomas McGee dec’d. against the defendants, who are his 
children and his heirs at law. The counsel for the defen- 
dants moved to dismiss the petition, because there was no 
allegation that the defendants, as heirs, had entered, and 
were seised, as heirs, at the filing of the petition. The 
Court was of opinion, that there was no necessity for an ex- 
press allegation that the defendants had entered and 
were seised as heirs, as the heirs are constructively in posses- 
sion before actual entry, but at all events the objection was 
waived by the answer and could only have been taken ad- 


vantage of by special wo. 
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The counsel for the defendants then moved to dismiss the 
petition, because the petition alleged that Thomas McGee 
died seized, and did not allege, that, before his death, he had 
executed the deeds of gift to his children mentioned in the 
answer, fraudulently with an intent to defeat the dower of 
the petitioner. The Court was of opinion that the petition 
need not allege the existence and fraudulent intent of the 
deeds. When their existence was alleged in the answers as 
a ground of defence, the petitioner by her replication might 
either deny their existence, or might insist that they were 
fraudulent and void as to her. 

Jpon the issues submitted to the jury as to the validity of the 
deeds under which the defendants claimed, the evidence was, 
that Thomas McGee, the deceased husband, had by his first 
wife four children, who are the present defendants—that some 
twenty years ago, upon the death of his first wife, he mar- 
ried the petitioner, by whom he had nochildren, but they 
lived happily together up to the time of his death—that the 
said McLiee was a man of good estate and owned about 1006 
acres of land and 25 slaves—that some years before his death 
his daughter Dorothy intermarried with one Standford, and 
they settled off to themselves—that about six years before 
his death his son Thomas married, and was permitted to 
build a house, and clear and cultivate, free from rent, that 
part ot the land contained in the deed, which was after. 
wards made to him, with the exception of a small field and 
the mill, of which his father retained the possession up to 
his death—that his son William turned out badly, became 
much embarrassed and left the State—that his daughter Eli- 
zabeth remained unmarried and continued to Jive with her 
father. One witness proved that a few months before the 
deeds hereinafter mentioned were executed, he was at the 
house of McGee—that they were telking about the widow 
of one Wilkinson, who had, the Court before, dissented {rom 
her husband’s will—that McGee said he intended to give 
bis widow a sufficiency to support her decently during her 
life, but he did not intend to leave his business so that it 
could be torn up as Wilkinson’s was by the dissent of the 
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widow, he would deed his property before he died —that Dec. 1843 


McGee was about sixty years of age, and died about eight 
months after the execution of the deeds. Another witness 
proved that in August, 1841, when the deeds were executed) 
he was at the house of McGee and wrote them at his re- 
quest, and also a deed of gift for some personal property to 
Mrs. Standford—that McGee executed the deeds and deliver- 
ed to Thomas his and to Elizabeth hers, and also delivered to 
Elizabeth the one for her sister, Mrs. Standford—that, before 
or at the time of the delivery, the old man said, “my chil- 
dren, I shall expect to have the use of this property while 1 
live,” to which they. asssented—that he alsotold Elizabeth 
he could give nothing to his unfortunate son William, but, 
if he came back, she must let him live with her, and, if she 
married, she must make a deed of trust, so as to secure him 
certain negroes which he named. The witness also stated 
that Mrs. McGee was not present when the deeds were exe- 
cuted, that he met her as he came out of the room—that she 
looked displeased, and said she thought there was some un- 
der-hand work going on—that the witness told her, nothing 
had been done except to make deeds to the children for the 
property which the old man had given them in his will, 
which the witness had written for him some three or four 
years before. The witness stated that the will he alluded 
to was present when the deeds were executed, and he left it 
with the old man and had not seen it since. The witness 
stated that the old man’s children had great influence with 
him, and he said, while the deeds were writing, that his first 
wife had been the making of him, and he felt bound to give 
her children a liberal support. ‘The two deeds produced by 
the defendants, containing, the one 500 acres and the other 
400 acres, embraced all the Jand belonging to the old man, 
except 106 acres, which included the house and about 90 
acres of cleared land, and was about one third in value and 
quality of all the cleared land. The deferdant’s counsel offer- 
ed to give in evidencea paper writing, executed by the old man 
a short time before his death, purporting to be his will, but 
which was not admitted to probate, as it was only attested by 
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one witness, in which the said 106 acres were given to the 
widow for life. The counsel stated that the object of this 
evidence was to shew, that the old man did not intend to de- 
feat his wife’s dower, but intended to make ample provision 
forher. The Court considered this evidence irrelevant and 
rejected it. 

The Court charged the jury that by law a widow was en- 
titled to one third of all the land her husband was seized of 
in fee at his death, for life, as her dower ; and if the husband 
made any conveyance of his land with an intent to deprive 
the widow of this right to one third, such conveyance was 
in law fraudulent and void as to her, and, notwithstanding 
any conveyance so made to defraud her of her dower, he 
was still, so far as her right to dower was concerned, consid- 
ered as dying seized of the land; that his intending to make 
what he considered an ample compensation for this right of 
dower made no difference, for he had no right to alter, a- 
bridge or diminish this right by any deed made solely for 
that purpose ; and that, when, just before his death, a hus- 
band made deeds of gift having the effect to interfere with 
this right, it was to be presumed that such was his intent, 
unless such presumption was rebuited by the evicence—as 
that his object was to advance a child and give him a start 
in the world—but when a husband made deeds of gift for.a 
large part of his real estate and continued to use it as he had 
done before, those circumstances had a tendency to confirm 
the presumption that such was his intent. 

The jury found the issues in favor of the petitioner. A 
motion for a new trial, because the Court erred in not dismiss- 
ing the petition upon the grounds stated, because they erred ig 
rejecting theevidence as tothe paper-writing—and because the 
Court erred in the charge to the jury, was overruled, and judg- 
ment rendered for the petitioner, from which the defendants 
appealed. 


Winslow for the plaintiff. 
Reid for the defendants. 


Rurrin, C. J. We think it sufficient for the petition to 
follow the language of the statute, and allege that the hus- 
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band died seised. It is not necessary it should notice the Dec. 1843. 
deeds to some of the heirs at law ; for the widow may not 5 
know of them, or not so asto describethem, or thatthedonee —_v 
will insist on them. Besides, if they be fraudulent, they are Me@e- 
void by the statute as to her, and she may treat the Jand as if 
the deed had no existence. In Littleton v Littleton,1 Dev. 
& Bat. 327, and Norwood v Marrow, 4 Dev. & Bat. 442, 
the petitions stated, that the husband died seised, and the " 
heirs took issue thereon in that general form; which was 
approved. On the trial of the issue the deeds are evidence; 
that the husband did not die seised ; and that may be rebut- 
ted by evidence upon their face, or proof aliunde, that they 
were executed in fraud of the wife. 

Upon the evidence in this case the instructions to the jury 
were, in our opinion, entirely proper. The deeds conveyed . 
to two of the children 900 acres out of 1006 acres of land, 
and 22 out of 25 slaves, which the husband owned ; leaving 
but 106 acres of land to descend to two other children ; and 
out of which his widow was to be endowed. There is di- 
rect evidence, that the deeds were intended to operate only 
after the husband’s death ; and in fact, he continued in the 
enjoyment of the property while he lived. This, we said 
in Littleton v Littleton, shewed the deed to be but colora- 
ble, as an immediate conveyance, and, that, without inter- 
fering with the maker’s own enjoyment, it was intended to 
hinder that of the wife; and, so, was void as against her. But 
here the husband plainly declared, that his object in making 
the deeds was to defeat his wife of the right of claiming 
dower as secured to her bylaw ; which makes the case one 
of express fraud. The only way of repelling that imputa- 
tion would have been for the husband to make an effectual 
povision for the wife, as much to her advantage asif the deeds 
had not an existence. 

For that reason, we do not see, if the imperfect will had 
been completed, that it would have purged the positive fraud 
designed in executing the deeds. But it is not necessary 
to consider that, as we are of opinion, that the paper was 
properly rejected. Not being a will, it is but an empty 











110 


Dec'r, 1843 subsequent declaration of the party, who perpetrated a legal 
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———"—~ fraud, that he did not intend to do so, or was willing to 





make some reparation for it, as far as he could. It is irrel- 
evant to establish a bona fide intention in making the deeds. 


Per Curiam, Judgment affirmed. 


— 19 DOn-— 


MARK McWILLIAMS os. DABNEY COSBY. 


Under the book debt law, a plaintiff may prove by his own oath a balance due 
to him of sixty dollars or under, although his account produced appears to 
have been originally for more than sixty dollars, but is reduced by credits be- 


low that amount. 
The case of Walker v Fentress, 1 Dev. & Bat. 17, cited and approved. 


Appeal from the Superior Court of Law of Wake 
County at the Special Term on the third Monday of June, 
1843, his Honor Judge Bartte presiding. 

This was an action of assumpsit to recover the balance 
of an account for goods delivered and work and labor done. 
The account was originally for $203, but the plaintiff had 
given credit on it for $158 84, leaving a balance due of 
$44 16. The action commenced by warrant before a sin- 
gle justice, and was brought by successive appeals to the 
Superior Court, when the plaintiff declared on a special con- 
tract and also on the common counts. 

On the trial the plaintiff produced a witness who testified 
that the plaintiff, upon an agreement with the defendant, 
furnished him unburnt bricks at the price of three dollars 
per thousand, but he did rot know how many were deliver- 
ed nor the time when they were delivered. Another witnessfor 
the plaintiff proved that he assisted in burning the bricks and 
that the plaintiff paid some money to the hands, but he did not 
know how much. The plaintiff’s counsel then proposed to call 
the plaintiff himself to prove the number of bricks delivered 
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and the time when and also some of the other items Dec. 1813 
in the account; but this was objected to by the de- 77 
fendant, Ist, because a party could not prove an account liams 
upon a special agreement by his own oath ; and 2dly, be- Cosby. 
cause the plaintiff’s account was for more than sixty dollars. 

The Tourt held that the evidence was inadmissible, and the 


plaintiff thereupon submitted to a judgment of nonsuit and 
appealed. 


J. H. Bryan and J. B. Shepard for the plaintiff. 
No counsel for the defendant. 





Dantet, J. The plaintiff’s warrant was for $44 16, and 
was brought to recover the balance of an account. On the 
trial, the plaintiff, being unable to prove his account by oth- : 
er witnesses, offered to prove the same to the amount of 
$44 16, by his own oath, under the book debt law, (Rev. 
Stat. ch. 58.) This was objected to, first, because the con- 
contract was special; and, secondly, because the account, 
which was rendered by the plaintiff, was for more than six- 
ty dollars. In an action of assumpsit, if a plaintiff is una- 
ble to sustain a count in his declaration on a special under- 
taking, he may nevertheless recover upon any of the com- 
mon counts in the declaration, which his evidence may fit. 
In the case before us, the plaintiff abandoned his special 
count, and then the evidence was offered by him to support 
the common counts in his declaration, for goods sold, work 
done, and labordone. A magistrate has jurisdiction of all 
debts and demands of sixty dollars and under, “ fora bal- 
ance due on any special contract, note or agreement, or for 
goods, wares, and merchandize sold and delivered, or for 
work and labor done, or for specific articles, &c.” Rev. Stat. 
c. 62, s.6 The plaintiff, we think, was a competent wit- 
ness, under the book debt law, to prove the sale, delivery 
and price of any article or articles of goods, or other items 
in his account, for work and labor done, to the amovnt of 
sixty dollars, as all the items in the account appear to bear 
date within two years of the date of the warrant, and he 
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Dec. 1843. could not prove them in any other way. The admission of 


” MeWil- 
= 


Cc = % 


wa. the plaintiff, in his account, that he had received of the de- 


fendant $158 84, must be taken altogether. For at the same 
time that admission was made, the plaintiff also declared in 
his written account, that he once had a just demand (which 
is set out in the case) against the defendant, over and above 
his present demand, which said demand justly absorbed all 
the money received. ‘The declarations of a party, made at 
the same time, must be taken as evidence altogether, as well 
those to discharge as those to charge him. The whole goes 
to the jury; and they may, if they think it proper to do so, 
give credit to one or more parts of the said declaration or de- 
clarations, and reject the residue. But the whole declara- 
tion is admissible evidence. Walker v Fentress, 1 Dev. & 
Bat. 17. By the book debt Jaw, the plaintiff is obliged to 
give all just credits ; for he has so to swear. Then, when he 
proves, by his own oath, items to the amount sf sixty dollars 
or under, forming the balance that appears due on the ac- 
count, if the defendant claims the benefit of the credit as a 
payment of the items thus proved, the plaintiff must ne- 
cessarily be competent to state in reply, that those payments 
are not applicable to éhose items, because they have been 
applied to others. It is true that the plaintiff cannot prove 
those others originally, so as to entitle him to recover there- 
for, if the ground of an action, because the value exceeds 
sixty dollars. But when the defendant examines him upon 
the point of the payment of his demand, then sued for, it 
exists in the nature of the thing, that he should be allowed 
to answer, if the fact be so, that they are not paid for, and 
to tell the reason why. Of course, the credit of the state- 
ment is for the consideration of the jury. If the plaintiff be 
honest enough to confess the credit, they will consider 
whether he has not also been honest enough to disclose tru- 
ly its proper application. 


Per Curiam, Judgment reversed and venire de 
novo awarded, 
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STATE vs. HARRY LANE. 


If one seek another and enter into a fght with him, with the purpose, under the Nec, 18438. 
pretence of fighting, to stab him, if a homicide ensues, it will be clearly —_.-———. 
murder in the assailant, no matter what provocation was apparently then 
given, or how high the assailant’s passion rose during the combat; for the 
malice is express. 

The omission of North Carelina in an indictment found in a . ace of le 
State, where the name of the county is inserted in the margin or body of 
the indictment, is net a cause for arresting the judgment. 

Where the indictment set forth the time of the commission of the murder, in 
thesc words: “On the third day of August, eighteen hundred and forty- 
tenon, wiihott saying “the year of our Lord,” or even using the word 

year;” Held that, although this defect would have been fatal at the com- 
ny Atay open: by our act of Assembly of 1811, (Rev. Stat. ch. 
35, sec. 12.) 

The cases of State v Dickins, 1 Hay. 406; and State v Haddock, 2 Hawks 

461, cited and approved. 


Appeal from the Superior Court of Law of Edgecomb 
county, at Fall Term, 1843, his honor Judge Ba1xey presid- 
ing. 

This was an indictment against the prisoner for the mur- 
der of John Bedford. The testimony was as follows: Ben- 
bury Bradley swore that he was at M. P. Edwards’ on the 
day of the election in August last, and that the prisoner and 
the deceased were there—that Edwards’ house has a piazza 
in front, next the public road, in one end of which he had a 
room used as a store-room, and there is a piezza also ex- 
tending from this store-room along the side of the house—that 
there is an entrance into the piazza in front of the house, 
and also one into the piazza, which extends along the front 
of the house—that there are also two doors leading into a 
large room, one from the front piazza, and one from the side 
piazza, and a door leading from the front pjazza into the 
store room—that he first saw the prisoner and the deceased 
in the store room, where Edwards kept his liquor—that the 
deceased was lying down upon the floor, and the prisoner 
commenced slapping him very hard with his hand, pulling 

14 
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Dec, 1843. him and cursing him, and telling him to get up--that he con- 


State 
v 
Lane. 


tinued to do so, until he made the deceased angry—that the 
deceased then sat up on the floor, took his knife out of his 
pocket and attempted to draw it—that before he opened it, 
the witness took it away from him—that the deceased then 
lay down again—that the prisoner again began to slap him 
and pull bim about as before, and continued. to do so, un- 
til the deceased got on his feet and went near the door lead- 
ing into the front piazza, and then the prisoner pushed him 
out of the door into the piazza—that the deceased then lay 
down in the piazza about 15 feet from the door of the store 
room, and had not been lying there long when the prisoner 
began to slap him again—that the deceased told him to let 
him alone, that he was not pestering him and did not want 
any fuss with him—that the prisoner continued still to slap 
him, until the deceased got very angry, rose, and struck the 
prisoner with his fist—that the deceased gave the prisoner 
two or three blows, but the witness could not say that the 
prisoner returned the blows—that they were parted—that 
prisoner went to the piazza door post and put one hand on 
the railing and the other on the post, with his back to the de- 
ceased—that the deceased came up behind him while stand- 
ing in this position, and struck him with his fist or open 
hand and tried to scratch him—that the prisoner then turn- 
ed round, and blows were exchanged between them, and 
they were parted a second time. This witness further stat- 
ed, that the deceased then went into the large room of the 
house, and the prisoner stood at the door leading from the 
yard into the piazza—that the witness was near him while 
standing there, and seeing him rub his fingers, asked him 
what was the matter with his hand—that the prisoner re- 
plied that he had cut it foolishly with his own knife, for he 
had it open and it shut up and cut his hand—that, after 
standing there a short time, the prisoner went into the same 
room that the deceased had entered—that the deceased re- 
turned into the piazza and into the yard in front of the house, 
and the prisoner went out of the large room into the side pi- 
azza, and had got out of the door of the piazza, when the 
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witness and John B. White met him near that door—that Dec’r, 1843 


the prisoner said to them as he met them, “Boys dont see 
me, [intend to cut his coat ofl”—that they told him, “that 
would not do, to put up! his knife and quit such as that”— 
that the witness heard bim shut his knife, and ‘he thought 
he put it in his pocket, but of this he would not be certain— 
that the prisoner passed by. them as they attempted to go in- 
to the door of the side piazza—that the witness and White 
had got on the block of the door, when the witness heard the 
deceased say, “Harry! what in the h-Il fire do"you mean ?” 
—that the prisoner replied with an oath, “what do you 
mean ?”—that the witness was then about 25 or 30 feet from 
them—that the deceased had met the prisoner at the corner 
of the house and they engaged as they met—that the prison- 
er cried out “Part us, boys,” three or four times—that the 
witness and White went towards them, and just before they 
got tothem, they parted themselves—that the prisoner met 
them, and, as he passed, said “he wanted some water to 
wash his hands,” and passed through the house into the front 
piazza—that the deceased went towards the road and rested 
against the paling.—The witness stated that he soon went 
to him, and, when he got there, he was lying on the ground, 
and, upon examination, the wituess found he was cut un- 
der his left breast—that he carried him into the house, and 
discovered three cuts upon his arm,'two in his abdomen, one 
of which was near his groin—that his intestines came out, 
and the witness discovered the next day a wound upon his 
hip—that he had seven wounds in all, and that he died the 
night of the next day. Upon the cross-examination of this 
witness he stated, that the prisoner was not angry, when he 
was slapping the deceased—that Edwards, the owner of 
the house, had requested the prisoner, after he had commenc- 
ed slapping the deceased, to get him out of the store room— 
that the witness the next day saw scratches on both sidesot 
the prisoner’s face, which looked as if an attempt had heen 
made at gouging. Several other witnesses were examined, 
who corroborated this testimony. One of them stated in ad- 
dition, that when the prisoner and the deceased met the last 
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Dec. 1843 time, they reached out their hands and took hold of esch oth- 


State 


v 


Lane. 


er about the same time—that the prisoner commenced strik- 
ing the deceased under his left arm, giving three blows, per- 
haps four —that witness could see the deceased’s right arm, 
but he caught hold with his Jeft—that after they were sepa- 
rated and the prisoner was coming towards the house, the 
prisoner called for some water, and said “he believed that 
d——d scoundrel had cut his finger.” 

The prisoner’s counsel put his defence upon two grounds; 
Jirst, that the evidence was not sufficient to satisfy the jury 
that the deceased died of the wounds which he received 
from the prisoner, and, secondly, if they should be satisfied 
of this fact, it was contended that it was not a case of mur- 
der, but one of manslaughter only. 

The court charged the jury that they must be satisfied 
that the deceased died of the wounds, and that they were in- 
flicted by the prisoner ; that, if they were not satisfied of 
this, they ought to acquit the prisoner altogether; but if they 
should be convinced that the wounds which he received 
caused his death, and they were inflicted by the prisoner, 
they would then enquire whether he was guilty of murder 
or manslanghter—thatthe crime of murder was the unlawful 
killing of a reasonable creature in being, with malice afore- 
thought, either express or implied—that mans!aughter was 
the unlawful killing of another, but without malice—that if 
two men upon a quarrel come to blows, no undue advan- 
tage being taken on either side, and death ensues, although 
by a deadly weapon, it would be only manslaughter—that if 
the prisoner, while engaged with the deceased in the piazza, 
his blood being excited by the blow he received from the de- 
ceased, had drawn his knife and stabted him, and death had 
ensued, it would have been manslaughter and not murder— 
that if, having received blows and scratches from the deceas- 
ed in the piazza, the prisoner in a very short time met the 
deceased at the corner of the house, and, being excited by 
passion and smarting under the blows he had just received, 
had, in a moment of sudden revenge, stabbed the deceased, 
it would be manslaughter only—that if the prisoner, when 
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he passed the witnesses saying “ boys don’t see me, I intend De 1843. 


to cut his coat off,” intended nothing but sport or even ma- 
licious mischief, and did not intend to use the knife upon his 
person, and when they met they engaged in mutual combat, 
and in the heat of blood the prisoner stabbed the deceased, so 
that he died, it would be manslaughter and not murder. But 
if, at the time he passed the witnesses, he then intended to 
use his knife upon the person of the deceased, and either take 
his life ordo him some grievous bodily hurt, and when he 
met the deceased he carried his intention into execution, by 
giving him several mortal wounds, of which he died, he 
would be guilty of murder, although, at the time he did the 
act, he was excited by passion; and for the purpose of satis- 
fying their minds upon the subject, they should look at all 
the circumstances of the case. 

The jury found the prisoner guilty of murder. The pri- 
soner’s counsel then moved in arrest of judgment, because 
the words North Carolina were not mentioned in the bill 
of indictment. 

The bill of indictment was found in Edgecomb Superior 
Court of Law. The caption was “ Edgecomb county—Su- 
perior Court of Law, second Monday of September, eigh- 
teen hundred and forty-three.” In the body of the bill, the 
offence vas laid to have been committed “ on the third day 
of August, eighteen hundred and forty-three,” “in the coun- 
ty of Edgecomb.” 

The court overruled the motion in arrest of judgment, and 
pronounced judgment against the prisoner, from which he 
appealed to the Supreme Court. 


Attorney General for the State. 

B. F. Moore, for the prisoner, contended that the 
charge of the Judge was erroneous, and moved also that the 
judgment shoald be arrested both for the reason offered to 
the Superior Court, and for the further reason that the time 
of the commission of the offence is not charged with suffi- 
cient certainty in the bill, it being on the “ third day of Au- 
gust, eighteen hundred and forty-three,” without saying “ in 


State 
v 


Lane. 








11S 


Dec. 1843. 
State 
Vv 
Lane. 





IN THE SUPREME COURT 


the year,” or “ in the year of our Lord,” or “in the year of 
the Christian era,” eighteen hundred and forty-three. 


Rurrin, C. J. The counsel for the prisoner complains 
of only one part of the instructions to the jury. It is that, 
in which his Honor stated, that, if, at the time the prisoner 
passed the witnesses and said to them, “Boys don’t see me, [ 
intend to cut off his coat,” he intended to kill the deceased, 
and, when he met the deceased, carried that intention into 
execution by stabbing him, he was guilty of murder, al- 
though, at the time he did the act, he was excited by pas- 
sion. It is said, this instruction was erroneous, because 
it put the grade of the offence on the existence of an inten- 
tion to kill, when the prisoner was going to the deceased ; 
whereas such an intention is common both to murder and 
manslaughter, and the enquiry, therefore, in each case is, 
whether the intention was inspired by malice or deliberate 
ill will towards the deceased, or was the impulse of sudden 
passion and heat produced by adequate provocation ; and it 
is further said, that here the instruction assumed, that such 
heat of blood had been excited by the previous combat and 
continued to the fatal strokes. Kt is thence inferred, that the 
killing was but manslaughter. 

The first step in our enquiry is, whether that be the proper 
construction of the language of the judge ; whether the ex- 
citement of passion was assumed, in the hypothesis, to have 
been created by the £rst contest and to have continued to the 
last. We think it is not. Itisto be recollected that there 
was a combat in the piazza; and that the case presents some- 
thing from which it might have been contended for the 
prisoner, that there was also a sudden mutual combat, 
when the parties again met in the yard for the last time. 
The counsel for the prisoner insisted on the trial, that the of- 
fence was manslaughter; but whether it was so, by reason 
that the provocation arose out of the first encounter, or out 
of the last exclusively, the exception does not explicitly 
state. It seems to us, that his Honor could not have under- 
seod the former; and that, in closing this part of his in- 
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structions, he had in view an excitement that might have a- Dec. 1843 
risen, Or was supposed to have arisen, subsequently to the State . 
prisoner’s passing the witnesses. As to the heat of blood pro- 
duced by the previous combat, it had just been disposed of Lane. 
in a manner most favorable to the prisoner, by the instruc- 
tion, that, if the prisoner, in a short time after receiving the 
blows and scratches in the piazza, and being excited by pas- 
sion and smarting under those blows, had, in a moment of 
sudden revenge, stabbed the deceased, it would be man- 
slaughter only. Of the correctness of that position in point of 
law, we are not called on at present to express an opinion. 
As applicable to the facts in this case, it might perhaps be 
found, upon reconsideration,to go beyond the law, in allowing 
a cruel and inordinate revenge, executed with a deadly in- 
strument not shewn openly, fora very trivial offence, and 
that induced by the prisoner’s own outrages. But this pas- 
sage in the charge makes it very clear, that his Honor did 
not have reference, in the latter part ot his observations, to 
an excitement of passion from the fight in the piazza; since 
that would render the two parts of the charge directly con- 
tradictory. For in the one he says expressly, that killing, 
while excited by passion from those blows, would be man- 
slaughter ; while, it is attempted to be inferred, that in the 
other he meant, that the killing was murder, though perpe- 
trated under the same excitement of passion. Besides the 
particular terms of the part of the charge excepted to—which 
are “although, at the time he did the act, he was excited by 
passion ”—shew that the passion meant was one springing 
out of the last contest itself. Indeed, but a moment before, 
the Court had treated the prisoner as being, when passing 
the witnesses, free of passion and possessed of deliberation, 
by speaking of him as then intending some sportive or ma- 
licious mischief, short of serious bodily injury, or as then in- 
tending to kill the deceased. ‘The fair interpretation, there- 
fore, is that before mentioned—tha: although something 
might have arisen, when the prisoner got up to the deceas- 
ed, to rouse his passion, yet that would not extenuate the 
homicide to manslaughter, if, when the prisoner passed the 
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Dec, 1843. witneses and went up to the deceased, being before this new 
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— provocation arose, the prisoner had formed the intention to 
kill. And that position we think goodlaw. We do not in- 
deed perceive anything, that shews the prisoner to have been 
under a transport of passion during the last rencounter. Far 
from it. But supposing that to have been so, yet if the pris- 
oner sought the deceased and entered into that fight, with 
the purpose, under the pretence of fighting, to stab him, it 
was clearly murder ; no matter what provocation was appa- 
rently then given or how high the prisoner’s passion rose 
during the combat; for the malice is express and was 
promptly wreaked, and puts the idea of provocation out of 
the case. 

Ifthe prisoner meant to insist, that his blood had not 
cooled, and that there had not been sufficient cooling time 
between the first and last meetings, he should have prayed 
an instruction distinctly to that effect. Having omitted him- 
self to do so, he cannot complain of the omission of the court. 
But we hold the opinion, that he would not have been enti- 
tled to the instruction, if he had asked it. For, although 
the provocation supposed was recent, yet it does not seem 
to have wrought any height of passion, suspending reason, 
even at the very first ; and, even if it did, it is evident that 
it had subsided. It cannot be conceived, that a person, who 
had received so very slight a hurt from a drunken man, in 
return for the aggression practised by the prisoner; who vyo- 
luntarily terminated the scuffle, and calmly went into the 
house, giving no external indication of anger; who, in the 
interval, held such mirthful or guileful discourse with the 
winesses as to his intentions towards the deceased; who 
was advised by those persons to desist, and yet proceeded to 
the deceased, and, as they met, expressed a desire to be part- 
ed, which must have been pretended, and uttered a mock cry of 
distress during the affray, when he was giving the other par- 
ty fatal stabs, to the number of seven, and was receiving no 
serious hurt himself; who of his own accord separated from 
his antagonist, and had the coolness, instantly after this mor- * 
tal combat, to call for water to wash his hands, and frame 
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the falsehood that he believed the deceased had cut his fin- Dec. 1843 


ger: we say, it cannot be conceived, that a person thus act- 
ing was under a sudden transport of passion. The ven- 
geance was that of a bad heart and deliberation, and not of 
infirmity from heat of blood. There ought not, therefore, 
to be a new trial. 

There is also a motion in arrest of judgment for alleged 
defects in the indictment. 

The first is, that it does not appearin the indictment, 
that it was found in Worth Carolina, or that the offence 
was committed in this State. Bunt the County, Edgecomb, 
is in the margin and in the body of the bill; and that is saf- 
ficient. So are all the precedentsin the books. The indict- 
ment was found in the Superior Court of Edgecomb, and 
the Judge must know that he was holding a court in that 
county of the State, and for the State of North Carolina. 

Another objection is, that the indictment sets forth the 
time thus: “on the third day of August, eighteen hun- 
dred and forty three,” without saying “the year of our 
Lord,” or even using the word “ year.” This, we think, 
would have been fatal at common law; and we cannot but 
express a regret, that there should be, needlessly, a departure 
from the ancient forms, in a point, in which conformity is so 
easy and contributes so much to precision, even though it 
be not necessary. But we are obliged, by previous adjudi- 
cations, to hold, that under the act of 1811, Rev. Stat. c. 35, 
s. 12, this indictment is sufficient. Indictments in the Coun- 
ty aud Superior Courts are now placed on the same ground. 
In The State v Dickins, 1 Hay. 406, the time was stated 
in figures, and held good, because the meaning was as well 
known to the Court as if expressed in letters, and the in- 
dictment was therefore “ intelligible,” as required in the act 
of 1784. So, when the caption was “Fall Term, 1822,” 
and the indictment charged the time to be “the first day of 
August ino the present year,” it was sustained. State v 
Haddock, 2 Hawks, 461. It will be observed, that in nei- 
ther of those cases did the indictment expressly refer to the 
Christian era or any other os ; but they were, neverthe- 
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less, sustained as expressing a certain time, because the Court 
understood them as referring to the era of our Saviour, as 
that is the universal reference in judicial proceedings here, 
as well as in common usage. This indictment was found 
in the year 1843, and that being in fact the year of the 
Christian era, it is judicially intended to mean the year of 
that era. 

Consequently, the opinion of the Court is, that there is no 
error in the record; and this must be accordingly certified 
to the Superior Court. 


Per Curiam, Ordered accordingly. 


8 BOme— 


DEN ON DEMISE OF JOSEPH J. WILLIAMS vs. CHARLOTTE 
BENNETT, 


A deed for land executed by a Clerk and Master by an order of the Court, un- 
der the act of 1836, Rev. Stat. c. 32, s. 18, conveys all the interest any of 
the parties to the suit had in the land, although another may be in posses- 
sion claiming adversely. , 

The possession of a widow of land assigned to her as dower, is not chem 
to the mortgagee of her husband or the assignee of the mortgagee. 

The mortgagor is concluded by his deed, and, after its execution, his pos- 
session is by the consent of the mortgagee and is in law the possession of 
the mortgagee. 

The widow’s estate in her dower land is but a ccntinuation of that of her 
husband, and is affected by the same estoppels, which attached to it in the 
hands of the husband. 

A mortgagor, or one claiming under him, is not entitled to notice to quit. 

Even where a tenancy is construed to be from year to year, if, after the com- 
mencement of a year, there is an express lease for a certain time and an a- 
greement to quit at the end of that time, this dispenses with notice. 

The cases of Bufferlow v Newsom, | Dev. 208, and Fuller v Wadsworth, 
2 Ired, 263, cited and approved. 


Appeal from the Superior Court of Law of Martin Coun- 
ty at Fall Term, 1843, his Honor Judge Bai.ey presi- 
ding. 
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This was an action of ejectment commenced on the 17th Dec’r, 1843 
of February, 1842. On the trial it appeared that on the 16th Yo ~ 
of October, 1827, Eli Bennett executed to Joseph J. wil. 
liams, who is the lessor of the plaintiff, and to William §S. Bennet 
Rayner a mortgage for sundry slaves, and also for a tract of 
land in fee, of which the premises described in the declara- 
tion are part, for the purpose of securing the payment of cer- 
tain debts to those persons and to others, for which they 
were his sureties. He died intestate in 1828 ; and Williams 
and Rayner, afterwards but at what particular time does not 
appear, sold the slaves under a power to that effect in: the 
deed. Alterwurds, but at what time does not appear, a bill 
was filed in the Court of Equity against Williams and Ray. 
ner, by the administrator and heirs at law of Eli Bennett, for 
an accouut of the mortgage debts and of the proceeds of the 7 
effects sold, and for the payment of any balance thereof that 
might be remaining in their hands, and for a redemption of 
the tract of land. In that suit a balance of $1281 78 was 
found to be still due to Williams in 1840, after applying all 
the mortgaged property except the land; and, for the pur- 
pose of paying that balance, it was decreed, that the land 
should be sold by the clerk and master, and he accordingly 
made asale to Williams, the lessor of the plaintiff, at the 
price of $800, and, after the confirmation of the sale, and 
in obedience to an order in the cause, conveyed the land to 
him by deed bearing date the 2d of March, 1842, 

After the death of Eli Bennett the present defendant, whe 
is his widow, continued in possession of the mortgaged 
premises. The case states further, that on the trial she 
gave in evidence the record of a suit by petition instituted by 
her in the County Court for dower in those premises, as the 
widow of Eli Bennett; in which dower was assigned to her 
by a jury and finally adjudged in January, 1832; and that 
the defendant further gave evidence, that, under that judg- 
ment, she had ever since claimed and possessed the land al- 


lotted to her therein for dower, as her own. 
The plaintiff then proved, that, on the Ist of April, 1842, 


the lessor of the plaintiff let the premises to the defendant for 
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the residue of that year at a rent of one dollar ; for which 
she gave her bond, expressed to be “ for the rent of the land 
whereon I now live, being the lands formerly belonging to 
the estate of Eli Bennett.” And the plaintiff further proved 
by a witness, that it was then agreed by the lessor of the 
plaintift and the defendant, that the lease was to terminate at 
the end of that year, and that the defendant should then sur- 
render the premises to Williams. ‘To this testimony of the 
witness the defendant objected, because it was not competent 
to vary the terms of the bond by parol. 

The counsel for the defendant insisted, that she was in the 
adverse possession of the premises, claiming under the al- 
lotment of dower, and therefore that the deed of the c!erk 
and master did not pass any title to the lessor of the 
plaintiff. But the Court held that the deed was effectual to 
pass the title. 

The counsel for the defendant further insisted that she 
was not estopped to deny the title of the lessor of the plain- 
tiff, as her landlord, and set up title in herself, beecause she 
did not receive the possession from him; and that she did 
shew title in herself by the assignment of dower and her 
possession under it for more than seven years. Upon which 
the Court held, that the said possession of the defendant un- 
der such claim, without suit or claim by Williams or Ray- 
ner, would bar them, end give her a title for life in the prem- 
ises allotted for her dower; but that, by acknowledging the 
title to be in the lessor of the plaintiff in 1842, and continu- 
ing her posssession that year under him and giving her bond 
for the rent, the defendant was estopped to deny his title. 

The counsel for the defendant further insisted, that, if 
there was a tenancy between the parties, this action could 
not be maintained for want of notice to quit. But the Court 
held that notice was not necessary. 

There was a verdict and judgment for the plaintiff and 


the defendant appealed. 


No counsel for the plaintiff. 
Whitaker for the defendant. 
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Rorrin, ©. J. The act of 1836, Rev. Stat. c. 32;s. 18, reece 


sustains the opinion given by the Court on the first point, al- 
though it were true that the defendant's possession was ad- 
verse. From the nature of a judicial sale, it would seem to 
form an exception to the rule, which forbids persons, out of 
possession and not acting under the mandate of the law, 
from selling merely the right. But this act in terms pro- 
vides, that the deed of the clerk and master “shall be suffi- 
cient to convey such title, interest and estate as the party of 
record, owning the same, had in the land.” Whatever inter- 
est, therefore, any of the parties to the suit had in the land, 
whether in possession or in right, passed by the sale and 
conveyance, 

In relation to the second point, it is to be observed, in the 
first place, that it does not appear directly against whom the 
defendant brought her petition for dower. We cannot as- 
sume, however, that the mortgagees were parties; because, 
if it had been so, the defendant ought to have stated the 
fact explicitly in her exception, and doubtless would have 
done it and relied on her recovery as an estoppel on the les- 
sor of the plaintiff, and not mezely as color of title. We 
therefore take the recovery to be against the husband’s heirs 
alone. If so, we need not enquire, whether the defendant, 
supposing her to have become the owner of the premises by 
the statute of limitations, lost the benefit thereof and con- 
cluded herself, by taking the lease, as stated, from the lessor of 
the plaintiffin 1842. For she was bound by the priorestoppel of 
her husband’s deed, and of the possession of her husbaud and 
herself under the mortgagees. The mortgagor was concluded 
by his deed ; und, after its execution, his possession is by con- 
sent of the mortgagees and is in law their possession. If it 
be continued so long, without payment of the interest or oth- 
er recognition of the mortgage, as to raise a presumption of 
satifaction and a release, then indeed it may be insisted on as 
a title ; for that is consistent with the title of the mortgagees 
and supposes their title to be actually re-vested in the mort- 
gagor. But, short of that, the possession of the mortgagor 
is that of the mortgagee; and the former is clearly estopped 
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and setting it up to defeat his own conveyance. There is 
nothing in this case on which to found & presumption of sat- 
isfaction or abandonnmient ; for the parties were in some form 
constantly acting on the mortgage, and the fact, that it was 
not satisfied, was judicially found in a proper proceeding. 
The question then is, whether the possession of the widow 
of the mortgagor is held under the mortgagee or adversely 
to him. Clearly, we think, it is the former, whether she 
merely continues in possession after the death of the mort- 
gagor as his widow, or holds a part of the premises as dow- 
er assigned to her. Both the heir and the widow are bound 
by the estoppel on the mortgagor; the former as privy in 
blood, the latter as privy in estate. Tenant in curtesy and 
tenant in dower shall be bound by, and shall take advantage 
of, estoppels, as Lord Coke informsus. Co. Litt. 352. b. 
The widow but continues the estate and possession of the 
husband, which he held under the mortgagee, and cannot, 
therefore, set up an estate in any other person. Bufferlow 
v Newsom, 1 Dev. 208. Neither can she set up title in , 
herself by virtue of her possession as tenant in dower ; for 
in its very nature it is but a continuation of the husband’s 
estate, and is therefore affected by the estoppels, which at- 
tached to it in the hands of the husband. From those. es- 
toppels no contrivances between the heir and the widow can 
set either of those parties free. ‘This ease arose before the 
act of 1828, c. 14, Rev. Stat. c. 121, s. 6, allowing dower in 
an equity of redemption. Nevertheless, it might be quite 
proper, as between the heir and widow, that the latter should 
have her dower, in case the mortgagee did not choose to en- 
force his mortgage by taking possession. But the assign- 
ment could not release either the heir or the widow from 
those obligations of good faith, which constitute the foun- 
dation of the estoppel on the mortgagor, and arose out of the 
possession derived by him trom the mortgagee, and through 
him derived also by the heir and widow from the mortgagee. 
The Court is therefore of opinion, that the defendant did 
not acquire any title, as against the lessor of the plaintiff, by 
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her possession ; and consequently that the plaintiff was en-Dec. 1813 
titled to recover. ore lenial witless 
The point upon gotice was, we think, decided right. A vw ~ 
mortgagor or one claiming under him is not entitled to Benne 
notice to quit. Fuller v Wadsworth, 2 Ired. 263, Keach 
v Hall, Doug. 21. Weaver v Belcher, 3 East, 449. But if 
this had been a tenancy from year to year up to 1842, the ex 
press lease in April for the residue of that year, and the a- 
greement for the delivery of the possession at the end of it, 
fixed a definite term, which dispensed with further notice. 
Messenger v Armstrong, 1 T. Rep. 54. Cobb v Stokes, 8 
East, 358. 
The parol evidence was not inconsistent with the bond, 
which did not profess to set out the particulars of the lease, 
nor the duration of the term. . 





Per Curiam, Judgment affirmed. 


THOMAS BAXTER ws. WILLIAM F. CLARK. 


Where a vendor, before he sells to a partner, has notice that there is a part- 
nership, but that each partner is to be liable only for his own purchases, the 
vendor cannot look to the partnership for payment, but can have recourse 
only against the partner purchasing- 

But where the vendor is informed there is no partnership extsting, he may, 
upon discovering the partnership, make all the partners responsible for 
goods he has sold to any one, and which have been carried into the copart- 
nership concern. 


Appeal from the Superior Court of Law of Wake 
County, at Fall Term, 1843, his Honor Judge Baitey 
presiding. . 

This was an action of assumpsit to recover the value of 
certain castings and machinery for an oil mill, in which one 
Mead and the defendant Clark were partners. Plea, non-as- 
sumpsit. It was proved thata partnership existed between 
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nefit, and that the articles for which this suit was. brought 
were applied to the uses of that concern. It was agreed be- 
tween these partners, at the formation of the firm, that each 
one was to be individually liable for what he bouglit, and 
one was not tobe responsible for the other. Clark, on the 
first of June, 1836, on being asked if Mead was not his part- 
ner, told the plaintiff that there was no connection, amount- 
ing toa partnership, existing between them ; that every 
thing was in his name ; that if he bought any thing for the 
concern, he made himself individually responsible ; and if 
Mead bonght any thing, he did the same. The plaintiff then 
said that he knew it, and approved of the arrangement.— 
Olark, at that time, made large purchases from the plaintiff 
of articles for the mills, in his own name, and paid for them 
in a bill of exchange drawn in his own name. Afterwards, 
on the 17th day of November, 1836, Mead purchased from 
the plaintiff, and procured him to order the articles, fur the 
price of which this action is brought. At that time the plain- 
tiff made out his account against Mead individually, and 
took his separate note for the articles then sold and deliver- 
ed ; and, pursuant to the request of Mead, he then ordered 
the other articles for the mills mentioned in the account, 
which articles were received and used by the firm at.the 
mills. ‘The court charged the jury, that, as the plaintiff, 
before the sale to Mead, had been informed by the defendant 
that there was no partnership between himself and Mead, he 
had a right, upon the discovery of the existence of the part- 
nership, to hold both the parties liable ; and the jury were 
instructed to find for the plaintiff, which they accordingly 
did. Judgment being rendered pursuant to this verdict, the 
defendant appealed. 


Badger for the plaintiff. 
W. H. Haywood for the defendant. 


Danie, J. It is a general rule in law, that partners are 
all liable for articles purchased for the benefit of the parner- 
ship, though the vendor did not know of the existence of the 
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parnership, and supposed himself dealing with an individ- Dee. 








ual partner, to whom he gave credit by charging him alone“) o 


in his books. And, if a special contract should be made by 
the vendor and such partner, the partnership would not be 
discharged from liability, unless it appeared that the vendor 
had taken such individual partner for his debtor, knowing 
that there were other partners. Reynolds v Cleveland, 4 
Cowen 282. But the authority, which one partner has to 
bind the firm in contracts relating to the partnership, is an 
implied authority, (Collyer 212,) and the other partners may 
prove a disclaimer of the alleged contract, and that they 
gave notice to the vendor that they would not be answerable. 
Collyer 450. Where the creditor knows there is a partner- 
ship, and has express notice of a private arrangement be- 
twen the partners, by which either the power of one part- 
ner to bind the firm, or his Jiability in respect of partner- 
ship contracts, is qualified or defeated, in such case it is 
clear, that the creditor himself must be bound by the ar- 
rangement between the partners. Collyer 214. Ensignv 
Ward, | Johns. Cas. 171. Boardman v Gore, 15 Mass, 
R. 339. Bailey v Clark, 6 Pick. R. 372. In June, 1836, 
Clark told the plaintiff that there was no connection, amtount- 
ing to a partnership, between him and Mead—that every 
thing was in his name; that if he, Clark, bought for the 
concern, he made himself individually liable, and, it Mead 
bought any thing, he did the same. From this conversation, 
the plaintiff must have understood Clark to mean, that Mead 
had no interest in the “concern” as a partner. Clark, it is 
true, then informed him of the arrangement between Mead 
and himself as to any purchases which either of them should 
make ; which arrangement the plaintiff approved. What 
kind of connection between two men would, in Clark’s esti- 
mation, make them partners in law, we are unable to say. 
He might have supposed t that the contract inter se, that one 
should not be liable for thé purchases of the other, prevent- 
ed them in law from being partners. If that was his under- 
standing, he was mistaken. The agreement between them, 
that they should share in = profits of the mills, if any 
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Dec, 1843. should be made, constituted them partners ‘as to the rest of 
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the world. The plaintiff, with the information which he 
had reeeived from Clark, must have concluded that there 
was no partnership, and therefore that the creditors of Mead 
would have a right, at all times and in all events, to look to 
the property which he was then purchasing, in satisfaction . 
of their debts: whereas the fact was, that the said property 
was transferred immediately into the firm, and the separate 
creditors of Mead could not reach it, until the partnership 
creditors were all satisfied; at least thisisso in equity. If Clark 
had informed the plaintiff, that Mead and he. were partners, 
and at the same time had given him notice, not to trust 
Mead on the credit of the firm, the plaintiff could not have 
recovered. But Clark did notdoso; what he said amount- 
ed toadenial ofa partnership. The plaintiff said that he 
understood the arrangement between Mead and Clark, and 
approved of it. What did he understand and approve? 
Why, that Mead was not a partner with Clark, and that, if 
he purehased any thing for the “ concern,” (viz. the Mills), 
he did it on his individual credit. The plaintiff might well 
approve of Clark’s caution, in restraining a man who had 
“no interest amounting to a partnership,” from purchasing 
articles to charge him, who represented himself as the en- 
tire owner of the mills. It seems to us, therefore, that this 
case is within the rule of a firm being liable, where a ven- 
dor, not knowing of the firm, sells to a partner articles, 
which come to the use of the firm. 


Per Curiam, Judgment affirmed. 
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THE CLERK OF DAVIDSON COUNTY COURT vs, JACOB 
WAGONER., 


After a judgment, the Clerk has a right to issue execution against a party to Dec’r, 1843 
the suit for his own costs, though that party has succeeded in his suit. 2 
Lockman’s case, 1 Dev, 146, cited and approved. 


Appeal from the Superior Court of Law of Davidson 
county, at the Fall Term, 1843, his honor Judge Many pre- 
siding. . 

This was a motion made by Charles Mock, clerk of the 
County Court of Davidson, fora judgment against the de- 
fendant under the following circumstances. There had been 
before a justice of the peace an action, by warrant, in favor 
of Daniel Shuler against the defendant Wagoner, in which 
a judgment was rendered forShuler. From this judgment 
the defendant appealed. In the County Court there wasa 
rule upon Shuler, at the instance of the defendant, to give 
surety forthe costs; and, in consequence ofa failure to com- 
ply with this rule, his cause was dismissed and a judgment 
entered against him for the costs of the defendant. Mock, 
the clerk, then moved for a judgment also against the de. 
fendant Wagoner for the costs due to him by Wagoner, 
which motion was overruled, and an appeal taken to the Su- 
perior Court. In this court the motion was also overruled, 
and an appeal taken to the Supreme Court. 


Iredell for the plaintiff. : 
Mendenhall for the defendant. 


Rorrin, C. J. It has been usual for the officers of the 
court to indulge the successful party for his costs, until a re- 
turn of his execution therefor against the party cast. If 
raised on that execution, the officers, instead of the party, 
receive them, and thus the matter is settled. But it is clear, 
that every party may be required to pay his own costs ag 
they are incurred, or at any time when demanded. It is in- 
cident to every court to have a jurisdiction over its suitors 
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Dec. 1843. and officers, to regulate the taxing and payment of the pro- 
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per costs ; and for that purpose to make rules on those per- 
sons and enforce then byattachment. This is most usually 
done, when the officers have charged and levied more or 
higher fees than they oughtto havedone. But it may be 
done as properly, when the party owing the costs to the of- 
ficers failsto pay them. In this State it has not been the 
course to proceed by rule and attachment for his own costs, 
because, after judgment, a milder method by execution was 
given by statute. The act of 1784, Rev. Stat.c. 105, s. 24, 
is express, that where suits are determined and fees are not 
paid by the party from whom they are due, the clerk may is- 
sue execution for them. In Lockman’s case, 1 Dev. 146, it 
is true, the execution against the successful party was not 
moved for, until a return of nulla bona on a fi. fa. against 
the party cast. But the court there said, in so many words, 
that the party is at all times answerable for his own costs ; 
and execution was awarded against the party, who had gain- 
ed the suit, for his own costs. So, we think, it must be here. 
The judgment is therefore reversed, and the rule must be 
made absolute as moved for by the clerk; and this certified 
to the court below, 


Per Curiam, Ordered accordingly. 
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JACOB RAMSOUR vs. SARAH YOUNG & AL. 


Where a sheriff, having several writs ef fi. fa. and vend. ex. against a person Dec. 1843, 
at the instance of different creditors, takes an indemnifying bond from one 
of the creditors, and sells in consequence of that indemnity, he has no right 
afterwards to apply to the court for its advice as to the distribution or pay- 
ment of the money raised by the sale, especially when he has not paid the 
money jato court. 

Advice, given by the court on such an ex parte application, would not bind any 
of the creditors, who might still pursue their remedy against the sheriff, if 
they thought themselves aggrieved by his refusal to pay them. 

When the court, however, proceeds, on such an application, to give its advice, 
the proceeding being ex parte, none of the creditors have a right to appeal. 


Appeal from the Superior Court of Law of Lincoln coun- 
ty at Spring Term, 1843, his Honor Judge Dicx presi. 
ding. 

At March Term, 1843, of Lincoln Seunty Court, the She- 
riff returned into court a number of writs of venditioni ex- 
ponas and fi. fa. issued from that court against one William 
Fullenwider, at the instance of different creditors, among 
whom was the present plaintiff, Jacob Ramsour, and the 
present defendants. The following return was made by the 
Sheriff on one of the executions, No. 69, in favor of Jacob 


Ramsour : 





* The following executions, to wit, Nos. 71, 72, 73, 
74, 75, 87 and 93 against tke property of one William 
Fullen wider, issuing from June Term, 1842, of this Court, 
came into my, the high sheriff’s, hands. And alsotwo oth- 
er executions, bearing the same teste, in favor of Jacob Ram- 
sour against the property of the said Fullenwider for the 
sum of $1131 61 were placed in the hands of one of the 
deputies (Isaac Lowe) of the said high sheriff. On the 
3d day of December, 1842, the said Isaac Lowe, deputy as 
aforesaid, by virtue of the said two executions in favor of the 
said Ramsour and at his special request, levied on ‘and took 
into his possession the following negroes, to wit, Rosetta, 
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Dec. 1848, Bob and Isaac, said negroes then being in the possession of 
“Rameour 224 claimed by one John Hayes as his property. The said 
v  Ramsour, before the making of the said levy, gave to the 
said deputy a bond to indemnify hin against the claim of 
the said Hayes, and without which bond said depu. 
ty would not have made said levy. On the following 
Thurday (it being the Court week to which all of the above 
exectttions were returnable) assoon as I, the said 
sheriff, became aware of the said levy, I directed the said 
Lowe to indorse the like levy on the said executions, 
to wit, Nos. 71, 72, 73, 74, 75, 87 and 93, and to date said 
levy as of December 3d, 1842, which was done. The 
said negroes were sold after due advertisement on the 7th of 
March, 1843, and Jacob Ramsour became the purchaser. No 
bond of indemnity was given or tendered by any of the 
execution creditors, except the one given by the said Ram- 
sour. 
Amount of money made by said sale, $549 
Retaiued for fees, commissions and charges, 47 45 





Balance remaining in my hands, $501 55 


I have made no appropriation of this sum, and I am igno- 
rant how I should appropriate the same and I therefore pray 
the Court to direct how the same shall be appropriated. 

(Signed) J. R. Srarnzy, Shff. ~ 
J. Lowe, D. Shff. 


The other writs of venditioni and fieri facias, viz. nos. 70, 
71, 72, 73, 74, 75, 87 and 93 were endorsed “The same 
return made on this as on No. 69, See 69. 

J.R. Starner, Shff. J. Lowe, D. Shff.” 


On these returns being made, the counsel of Jacob Ram- 
seur moved that the proceeds of the sale of the negroes, set 
fort in the return of the Sheriff, be applied to the two writs of 
vendilioni exponas issued at the instance of Jacob Ramsour, 
viz. Nos. 69 and 70. This motion was sustained by the 
Court and the money directed to be applied accordingly. 
With this decision Sarah Young and other execution credi- | 
tors being dissatisfied prayed an appeal to the Superior 
Court, which was granted. 
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In the Superior Court it was adjudged that the money be Dec. 1843 


appropriated to the executions in favor of Jacob Ramsour. ~ 


From this decision the present defendants prayed for and 
obtaiued an appeal to the Supreme Court. 


Alexander and L. E. Thompson for the plaintifl. 
D. F. Caldwell and Hoke for the defendants. 


Daniet, J. This case is, in substance, an application to 
the Court by the sheriff, for information, how he onght to 
make his returns, upon the several executions which are in 
his hands. It is not like the case of Yarborough v State 
Bank, (2 Dev. 23,) where the money was paid into Court. 
The sales amounted only to $501 55. Ramsour, one of the 
execution creditors to the amount of $1131 61, gave the 
sheriff a bond of indemnity to levy at his instance on the 
slaves, as Wm. Fullenwider’s property. The sheriff says, 
that, as the said slaves were then in possession of one Hays, 
under a claim of title, he should not have made the levy 
without the said indemnity. He has not abandoned his in- 
demnity, And as he has hitherto gone on, and made his le- 
vy and sales, clinging to his indemnity, we think that he has 
no right, in this stage of the proceedings, to ask the Court, 
how he ought to make his returns, so as to secure himself 
from any liability to the dissatisfied creditors. As he is act- 
ing under a bond of indemnity, the Court cannot interpose 
by rules on the parties, but he must make his returns on the 
executions upon his own judgment and at his peril. Upon 
such an ex parte application by the sheriff, the creditors 
would not be concluded, and if the officer chose to abide by 
an opinion given to him by the court, one of the creditors 
could not appeal therefrom. Whether, therefore, the Court 
was right or not in thinking that the indemnifying creditor 
had a right to the money raised by the sheriff, the ether cre- 
ditors could not try the question in this form—the sheriff 
still holding the money in his own hands. As between the 
sheriff and Ramsour, the former might have been bound to 
pay the money to the latter by what had taken place between 
them, while the sheriff might also be liable in law to pay a 
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share thereof to the other creditors, if in truth the negroes 
were Fallenwider’s and not Hays’. But that question must 
be tried in the proper manner. This is not the proper mode 
of doing so; because, when a sheriff acts underan indemnity, 
he does so at the risk of the indemuifying creditors, whose 
interests the sheriff thereby undertakes to subserve. He 
does not stand before the Court in such a case, merely as an 
officer: and therefore the Court is not bound to advise him. 
But if the Court should advise him to conform to the obliga- 
tions arising out of the indemnity, it leaves the other credi- 
tors unaffected by that advice, and they cannot appeal.— 
While, therefore, we think that the Court ought not to have 
made the order on the sheriff to return the money as Ram- 
sour’s, we likewise think that the appeal ought not to have 
been granted to Young and others, and that it should have 
been dismissed and with costs in the Superior Court: and 
this will be certtfied to the Superior Court. 


Per Curiam, Ordered accordingly. 


ROBERT McBRAYER& FRANCES HIS WIFE vs ABEL HILL. 


The words, “ which amount to a charge of incontinency,” and for which 
an action of slander is given to a woman by our act of 1808, Rev. Stat. c. 
110, must import not merely a lascivious disposition, but the criminal fact of 
adultery or fornication. 

To say of a woman, that “she was kept by a man” is actionable as a slander 
under our act of assembly. 

He who repeats a slander, without giving his author, or if he gives the au- 
thor, with a malicious intent, is himself liable to an action for the slander. 

The case of Hampton v Wilson, 4 Dev. 468, cited and approved. 


Appeal from the Superior Court of Law of Rutherford 
county at the special term in July, 1843, his Honor Judge 
Dick presiding. 

This was an action of slander, in which the declaration 
alleged that the defendant had charged the plaintifi’s wile 
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With incontinence: Plea, not guilty. The fitst witness for Dee. 1813 
the plaintiff proved, that the defendant said he went to the 
plaintift’s house—that the plaintiff's wife asked him to go 
into a room to see some carpenter’s work that had been done 
in the house—that she commenced sweeping the house— 
that he put his hand upon her and she rose up and kissed 
him—that the childten came to the door, and she said 
“Lord, what have I done.” He further remarked to the 
witness, “you may depend upon it she is such a woman.” 
The counsel for the plaintiff then asked the witness, what 
he understood the defendant to mean by the expression “you 
may depend upon it sheis sucha woman.” This question 
was objected to by the defendant’s counsel, and his honor re- 
jected it and remarked that it was for the jury to determine 
what he meant. Another witness proved, that he bad fre- 
quently heard the defendant say, “she was a dirty, sluttish 
woman,” and while speaking of her he remarked “that a 
person might put a saucer of molasses down to the children 
in one end of the house and they might eat it up and come 
upon them before they expected it.” Another witness prov- 
ed that there had been an_indictment against the defendant 
for an assault and battery on the plaintiff’s wife before the 
bringing of this action, and that the defendant, while speak- 
ing to the witness about that action, said, “the reason that 
the plaintiff had not summoned wityesses trom the South 
side of the river to prove his wife’s good character was, that 
the general impression in that neighborhood was, that he, 
the defendant, kept the plaintiff’s wife.” 

His Honor being of opinion, that the words, as proved, 
were mot actionable, the plaintiff submitted to a nonsuit, 
and appealed to the Supreme Court. 


J. G. Bynum and John H. Bryan for the plaintiff. 
W, J. Alexander for the defendant. 


Rurrix C. J. The statute of 1808, Rev. Stat. c. 110, 
gives to a woman an action for words “which amount toa 
17 
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Dee. 1843. charge of incontinency;” which imports, we think, not mere- 


McBrayer 
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ly the imputation of impure desires or a lascivious disposi- 
' tion, but the criminal fact of adultery or fornication. It has 
Hill not pleased the Legislature to go farther, and, perhaps, it 
could not be safely done; though often the accusation of a 
propensity, or the imputation of such conduct as only evin- 
ces propensity, and nothing more, may be as destructive to 
the reputation of a woman, as the most explicit charge of 
personal prostitution. In the case before us, with every in- 
clination to receive the words in the sense in which they 
were meant by the speaker, and were or would reasonably 
te understood by hearers, we cannot say, that, as stated by 
the two first witnesses, they import a charge of the very act 
of adultery, but only evil thoughts in the heart, which, per- 
haps, only waited.for opportunity to break out into open 
Jewdness. 

But one cannot be at a loss as to the sense in which the 
words proved by the last witness are to be received. Itis 
to be remarked in the beginning, that the defendant is liable 
upon these words, as if he had directly affirmed the fact to 
be as he says it was reported, inasmuch as he states the re- 
port or impression about the plaintiff’s character as a gene- 
ral impression, without disclosing the name of any person 
from whom he received it. Lord Northampton’s case, 12 
Rep. 32. And, indeed, if he had given the author, the repeti- 
tion of this slander was so obviously malicious and for evil 
ends, that, upon the averment of those facts, it might have 
been left to the jury to find for the plaintiff, unless the de- 
fendant proved the fact of her guilt with him. Hampton v 
Wilson, 4 Dev. 468. ‘Then the case is to be taken, that the 
defendant declared, “he kept McBrayer’s wile.” The word 
“kept” has many significations, according to the subjects to 
which it is applied. Butit isa common and well establish- 
ed sense of it, when used in reference to connexions between 
the sexes, to denote habitual and criminal carnal conversa- 
tion, amounting tocohabitation. Every one knows at once, 
what is meant bythe terms “kept mistress;” or what is laid to 
the charge of a man, who is said “to keep a mistress.” It is 
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not the meritorious act of providing for or maintaining a Dec. 1843. 


McBrayer 
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virtuous lady in her innocence; but it is the vicious one of 
having a wanton at his command for carnal gratification— 
of keeping her for sensual uses. ‘This seems to us the na- 
tural import of the words in themselves, as the people in the 
country would universally understand them. But, at all e- 
vents, they are susceptible of that interpretation; and there- 
fore ought to have been left to the jury to determine the sense, 
in which they were meant by the speaker and in which the 
hearers understood them. Studdard v Linville, 3 Hawks, 474. 
Woolnoth v Meadows, 5 East. 463. That the word “kept” was 
not here used with an intent of only saying that the defendant 
innocently provided for-this woman, or had her in custody, or 
was exercising towards her any other benevolence or any 
proper control over her, is evident from the circumstances and 
colloquium. He was speaking of the trial of an indictment 
against him for an assault on this same person, and he gives 
as a reason, why the husband did not prove her good char- 
acter on that occasion, that it was the general impression 
that he kept his wife. The meaning is plainly, that the 
husband could not prove his wife’s good character, be- 
cause the defendant kepé her, and therefore het charac- 
ter was not good, but bad; and in what sense bad, 
as meant by the defendant, no person can doubt. What 
else could the defendant mean, under such circumstan- 
ces, but to charge a report, which is the same thing as 
the charge of the fact, that the feme plaintiff had-been guil- 
ty of habitual adultery with the-defendant himself? The 
obvious import of the words is defamatory, and, under the at- 
tending circumstances, they are so plainly pointed towards 
the charge of this particular offence, that, unless a judge is 
not to use his understanding like other people, we cannot 
give them any other acceptation. They meant that or they 
meaut nothing. 


Hill 


Per Curiam, Judgment reversed and venire de 
movo awarded. 
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STATE ON THE RELATION OF ABSALOM DAVIS, CHAIRMAN, 
&c- ws. NEILL McALPIN AND OTHERS. 


Deec’r, 1843 Every Court has a right to judge of its own records and minutes ; and if it ap- 

———— __ pear satisfactorily to them that an order was actyally made at a former term 
and omitted to be entered by the clerk, they may at any time direct such or- 
der to be entered on the records, as of the term when it was made. 

In a suit pending in one court, oral evidence is inadmissible to supply a defect 
in the record of another court by shewing that an order was made or proceec- 
ing had in that Court, which the clerk by mistake or through negligence or 
from other cause omitted to enter on the record. 

A bond, payable to the State, given by a public officer for the discharge of 
public duties, though not taken in the manner or by the persons appointed 
by law to take it, will be good as a voluntary bond, Being for the benefit 
of the State, the State will be presumed to have accepted it, when it was 
delivered to a third person for her use. 

The settlement by a sheriff of his public accounts with a committee of finance 
of his county, with whom he is bound by law to settle, is an act performed 
in the regular course of official duty, and is, at least prima facie, binding 
on the sheriff and his sureties, 

Evidence in a suit against a sheriff and his sureties that he owed a particolar 
amount in February is evidence that he owed the same amount in the suc- 
ceeding August, unless the contrary is proved. 

The County Court, and not the Sheriff or County Trustee, is to judge of the 
propriety of an order for the payment of money out of the county funds, 
and therefore the latter must pay it if he has the funds, and, if he refuses, 
the person, in whose favor the order is drawn, is entitled to an action on 
the official bond of the Sheriff or trustee. 

The cases of Wade v Odeneal, 3 Dev. 423; State v Shirley, 1 Tred. 597; 
Governor v Twitty, 1 Dev, 159; and Ferebee v Saunders, 3 [red 360, ci- 


ted and approved. 


Appeal from the Superior Court of Law of Robeson 
County at Fall Term, 1843, his Honor Judge Battie 
presiding. 

This was an action ofdebt brought upon a sealed instrument 
of writing, which the plaintiff alleged was the official bond 
of the defendant McAlpin, as sheriff of the County of 
Robeson. ‘This instrument was in the form of a bond pay- 
able to the State of North Carolina, in the sum of four thou- 
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sand dollars, the condition of which, after reciting that thesaid Dec’r, 1843 
Neill McAlpin had been duly appointed Sheriff of Robeson“, 0.” 
County, was, that“ if he should well and truly collect, receive =v 
and pay over all such moneys, as shall be levied according cA!pim. 
to law by way of taxes, which he may by acts of the Gene- 
ral Assembly be bound as sheriff to collect, and also all 
fines, forfeitures and amerciaments, which may be laid, ac- 
crued or assessed, and which the said sheriff may be bound 
to collect, and.also all other moneys, whici: it may be the 
duty of the sheriff to collect, and pay over to the person or 
persons entitled to receive the same, under the orders of the 
Court and agreeably to the laws of the State, for county u- 
ses and purposes, and at the times specified bylaw, and should 
well and truly pertorm all the duties of County Trustee and 
treasurer of public buildings, as prescribed by an act of the 
Genera] Assembly passed in the year 1831, entitled an Act, 
&c.” 

The statute mentioned in the bond is the private act of 
1831, ch. 52, which authorized the County Court of Robe- 
son, a majority of the justices being present, at the next 
Court, at which, according to the law as it then stood, the 
Court ought to appoint a County Trustee and Treasurer of 
public buildings, by order of Court to abolish those offices; 
and, in that case, the sheriff is required to perform those du- 
ties and to give a bond drawn so as expressly to include them 
as his official duties. 

The breach of the condition of the bond assigned was, 
the refusal of the defendant McAlpin to pay an order for 
the sum of $382 46 cents to the relator, Absalom Davis, 
Junr. chairman of the board of commissioners for common 
schools for the County of Robeson, which order was as fol- 
lows : 


*¢ Robeson Court of Pleas and Quarter Sessions. 

“ August term, 1841. Ordered by the Court that Neill 
McAlpin, Sheriff, pay to Absalom Davis, Jr., chairman of the 
board of commissioners for common schools the sum of 
three hundred and eighty two dollars forty six cents, being 
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Dec. 1843 half tha amount to be received from the literary fund, out of 
~~ any money in bis hands belonging to the County of Robe- 


State 
v 


McAlpio. 


son not otherwise appropriated.” 


The plaintiff then proved the regular qualifcation of the 
defendant, McAlpin, as Sheriff, at August Term, 1£41, and 
the execution of the instrument declared on by the defen- 
dants, and its delivery to and acceptance by the Court, 
twelve justices being present. The plaintiff then introduced 
a private Act of the General Assembly, passed in the year 
1824, appointing certain persons therein named a committee 
of finance for the County of Robeson, and offered in evidence 
a paper writing, purporting to be a report of a committee of 
finance for the said county, made at February Term, 1841, 
of the County Court, to shew that the defendant McAlpin 
was indebted to the said county for taxes levied in the sum 
of $2700. This was objected to by the defendants for 
many reasons ; among others, because it had not been made 
by those who had been appointed to form the committee of 
finance, and, if it had been so made, it was an er parte pro- 
ceeding and not evidence against these defendants ; that the 
act appointing a committee of finance and providing for ma- 
king reports, was not intended to make evidence to charge 
debtors, but to exhibit, for the information of the County 
Court, the state and condition of the county finances. It 
was then proved that the paper offered had been accepted by 
the County Court and ordered to be filed among their re- 
cords, as a report of the committee of finance. It was also 
proved that the defendant McAlpin was present when the 
report was made, that he was shewn the balance against 
him therein stated, and did not object thereto. All this testi- 
mony was objected to by the defendants, but admitted 
by the Court. The plaintiff then proved from the minutes 
ofthe Court at August Term, 1841, that the order for 
$382 46 was passed in favor of the relator and that a major- 
ity of the justices was present at the time. The plaintiff 
introduced a witness, who proved, that, on the day the order 
‘was passed and before the writ in this case issued, the rela- 
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tor presented the order to the defendant McAlpin for pay- Bee. 
State 


ment; that he did not pay it but smiled, and. the witness sup- 
posed thatamounted toa refusal to pay;that the o rder was pas- 
sed and presented to the defendant McAlpin, the writ was 
issued and the said defendant arrested thereon, all on the 
same day, to wit, the 25th of August, 1841. The plaintiff 
then introduced a private act of the General Assembly, pass- 
ed in the year 1831, authorizing a majority of the justices 
of the said-County to abolish the offices of County Trustee 
and Treasurer of Public Buildings; and in that case requi- 
ring the sheriff to perform those duties, and to give a bond 
drawn so as expressly to include them as his official duties, 
He then offered in evidence a. small book, in which memo- 
randa or entries were made ina great variety of hand-wri- 
tings, which book the clerk stated was found in his offjce a- 
mong the records of the Court,.and- which‘ contained an en- 
try purporting to abolish the office of County Trustee. The 
clerk stated this entry to be in the handwriting of the chair- 
man of the County Court, and it was dated August Term, 
1832. This evidence was objected to, but received by the 
Court. The plaintiff further proved: by the clerk that he 
was in Court, acting as a justice of the peace, at August 
Term, 1832; that. he did not recollect distinctly, but accor- 
ding to his best impression there was a majority of the jus- 
tices present when the said entry was made, that he did not 
see the entry made, but supposes it was. made,. when-the sub- 
ject of abolishing the office ot County. Trustee was under 
consideration—that his impression was strengthened by the 
circumstance, that he was-a-‘ member of the General Assem- 


bly when the act of.1831 was passed, and he recolleeted that 
he called the attention of the Court to the provision, requi~ 


ring a majority of the justices to pass the order. This evi- 
dence was also objected to. The plaintiff then introduced 
the minutes of the County Court, shewing that, on the day 
the aforesaid entry in the small book purporting to abolish 
the office of County. Trustee was made, there was a major- 
ity of the justices present, taking the sheriff’s bond. It ap- 
peared, also, on examination, that some of the entties in the 
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said small book had been likewise entered on the min- 
utes of the Court, but not the entry purporting to abolish 
the office of County Trustee. It was then proved by the 
minutes of the County Court that the relator had been 
appointed a member of the board of superintendents of com- 
mon schools for the County of Robeson, and by the minutes 
of the said board that he was appointed chairman of the 
board. : 

The defendants offered no evidence, but contended ; Ist. 
That the office of County Trustee for the County of Robe- 
son had not been abolished; that there was no competent evi- 
dence to shew that the office was abolished ; that the Sher- 
iff was not County Trustee under such circumstances ; that 
the Court had no authority to take the said paper writing 
purporting to be a bond, and that it was a nullity. 2dly. 
That there was not reasonable time allowed the defen- 
dant McAlpin, after the demand, to ascertain if there were 
any unappropriated funds in his hands and to make pay- 
ment, before the arrest in this action. fSdly. That the said 
order is payable to the chairman of the beard of Commission- 
ers for common schools, the demand was made in that char- 
acter, and the relator sues in this action as chairman of 
the board of commissioners for common Schools; and there 
is no such office or appointment known to the law, and none 
in fact. 4thly. That there is no evidence that the relator was 
chairman of the board of commissioners of eommon schools. 
Sthly. That the relator could sustain no action on the said 
paper writing purporting to be a bond, if it were a bond, for 
the omission of the defendant McAlpin to pay the said order 
of the County Court, as the relator was not entitled to the 
money “agreeably to law,” and at the time it was demanded. 
6thly. That the said order, and the omission of the defendant 
McAlpin to pay it, gave the relator no right of action against 
these defendants either on the order, or on the said paper 
writing purporting to be a bend; the only breach assigned 
by the relator is the refusal of the defendant McAlpin to pay 
the order. 7thly That, if there had been evidence of a 
balance due the County in the hands of the defendant Mc- 
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Alpin on the 17th of February, 1841, it was not evidence of Dec. 1843 

“anappropriated funds” in his hands on the 25th of August,“ 

1841, ’ 
His Honor then intimated an opinion that the relator Mohigia. 

ought not to recover, but advised the parties to consent that 

the jury should find all the issues in favor of the plaintiff, 

and assess the damages to the amount of the said order ; and 

that, if on further consideration his Honor should think 

that judgment should not be rendered in favor of the plain- 

tiff, he would set aside the verdict and have a nonsuit enter- 

ed. According to this intimation the jury returned a ver- 

dict for the plaintiff. His Honor afterwards directed the 

verdict to be set aside and a nionsuit entered, and the plain- 

tiff appealed to the Supreme Court. 


Strange for the plaintiff. 
No counsel for the defendant. 


Rorrin, C. J. . The action is debt on a bond for $4,000, 
payable to the State; and, after reciting that the obligor, Mc- 
Alpin, had been duly appointed Sheriff of Robeson County, 


the condition is, that if he “shall well and truly collect, 
receive and pay over all such moneys as shall be levied ac- 
cording to law by way of taxes, which he may by acts of the 
General Assembly be bound as Sheriff to collect ; and also 
all fines, forfeitures and amerciaments which may be laid, ac- 
crued or assessed, and which the said Sheriff may be bound 
to collect ; and“also all other moneys which it may be the 
duty of the sheriff to collect, and pay over to the person or 
persons, entitled to receive the same under the orders of 
Court, and agreeably to the laws of the State, for County 
uses aud purposes, and at the times specified by law, and 
shall well and truly perform all the duties of County trustee 
and treasurer of public buildings, as prescribed by an act of 
the General Assembly passed in the year 1831, entitled “an 
act &c.” then the above obligation to be void ; otherwise 
fo' remain in full force and effect.” 

The statute mentioned in the bond is the private act of 

18 
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~ a majority of the Justices being present, at the next’Court, 
‘at which, according to the law as it then stood, the Court 


onght to appoiut a County Trustee and Treasurer of pub- 
lic buildings, by order of the Court to abolish those offices; 
and in that case the Sheriff is required to perform those da- 
ties, and to give a bond drawn so as expressly to include 
them as his official duties. 

The principal question in the case is, whether, under the 
circumstances stated in the case, the instrnment thus set forth 
is the deed of the defendants ; they having pleaded non est 
factum. It is said, that it is not, for want of delivery to per- 
sons competent to receive it on behalf of the State as her a- 
gents; because the offices mentioned in the act, as distinct 
offices, had not been abolished in the manner required by 
the act, and therefore, that the County Court had no right to 
demand, nor power to accept, this bond from the Sheriff. 

We think it did not duly appear, that the Court did abol- 
ish the offices in question. It seems, indeed, highly proba- 
ble, in point of fact, that there was an order of the Court, 
consisting of the proper number of Justices, for that purpose. 
And perhaps, from the minutes found in the two books men- 
tioned in the case, the County Court might properly have 
a record engrossed of the proceedings at August term 1832, 
shewing that the Court was held by a majority of the Jus- 
tices, and did make the order, Every Court is, necessarily, 
the judge of its minutes and records; what constitutes them 
and whether they are true memorials of its acts. General- 
ly, another Court gets them under the seal of the Court, 
whose proceedings they purport to set forth; and, that seal 
verifies them as records. If the County Court of Robeson 
regards the entries made by the chairman in one book, as 
part of its records, as well as the minutes kept by the clerk in 
another book, or regards both as but minutes from which 
the record may be drawn out, the two might be incorporated 
into one record by that Court; and a transcript of that would 
be record evidence to another Court. So, ifthe County 
Court does not regard the entry by the chairman, as a part 
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of its records or minutes, yet if the Court knows or is satis- Dec. 1843 
fied on that and other evidence, that in August 1832 those~Z > 
offices were abolished by an order of the Court, made when v_ 
a majority was present, and that the clerk omitted to enter ™“A'Pi=- 
the order at the time, there is no doubt of the power of the 
Court, and, when necessary for the purposes of justice, of the 
propriety of exercising the power of making the record 
speak the truth, by now,inserting in it, as of the proper time, 
the entries which the clerk omitted. But nothing of either 
kind has heen done in this case. ‘There is no authentic re- 
cognition by the Court of the supposed entry by one of ‘its 
body in 1832, as a part of the records of the Court; but on- 
ly the evidence of the present clerk of the Court, offered to i- 
dentify, but really not identifying withany degree of certain- 
ty, that entry as being a part of the minutes of the cot, 
and not a private memorandum of the person who made it. 
In our opinion, that is not competent evidence of the record. 
We are likewise of opinion, that the omissions in the re- 
cord could not be supplied by oral testimony, that such au 
order was made by a majority of the justices. ‘Ihe counsel 
urged its competency and sufficiency upon the ground, that 
it was not a judicial sentence, but merely a decision by the 
persons then forming the court, But the acts of a public ho- 
dy can be certainly known only by their authenticated reso- 
lutions, put into the permanent form of writing; and must 
not depend upon the fallible comprehensions and frail rc- 
collections of bystanders to establish them. This is more 
especially true in respect of a body constituting a Court of. 
Justice, and aciing ordinarily as a Court of Record, accord- 
ing to the course of the common law. Their records estab- 
lish their acts, and nothing less. Wade v Odeneal, 3 Dev. 
423. But the private act, out of which this controversy has 
arisen, is express, that “the Sourt” might abolish the offices 
“by order of Court;” which shews the capacity in which 
the Justices acted. 

Our opinion, therefore, is, that (however it might have 
been made to appear) it did not appear on the trial, that the 
offices had been abolished; and therefore, if the case turned 





148 


IN THE SUPREME COURT 


Dec. 1843 on this question alone, as a question of evidence, we should 


State 


v 


McAlpin. 


~ affirm the judgment. 


But in the opinion of this Court there ought to be judg- 
ment against the defendants, whether those offices were a- 
bolished or not ; for we think the bond good as a voluutary 
one. The doubt can only be, whether the State has ac- 
cepted this bond; for her capacity to take a bond cannot be 
denied. Itis contended, that there has been no accept- 
ance by the State, because the case had not arisen, in 
which, according to the statute, the Court ought to have ta- 
ken such a bond, and, therefore, that the Justices were not 
the authorised agents of the State to accept a delivery; with- 
out which it is nota deed. As to bonds of Constables and 
other officers for the faithful discharge of their duties in re- 
spect of private persons, we have held, Shirley’s case, 1 Ired. 
597, that, if payable to the State, they must be taken in the 
cases and by the persons designated by Law, or they cannot 
be supported. Serious doubts were entertained in that case 
and it was decided with hesitation; yet {the Court certainly 
means to adhere to it, as an authoritative precedent. In- 
deed, if we then erred, the mischief, that might otherwise 
have arisen from it, has been corrected by the subsequent act 
of 1842, c. 51; which rewoyes all ground for reconsidering 
the question. But, as intimated in that case and upon the 
reasons and authorities there adduced, we think this case 
does not fall within the rule there laid down. Here is a 
person de facto filling a public office, one of the duties of 
which is to receiye and disburse public monies on behalf of 
the Public, and he gives a bond to the State binding himself 
to collect and legally apply that portion of the revenne: 
such a bond, payable to the State for the benefit of the body 
politic, stands upon ground essentially different from one 
thus payable for the benefit of private persons. In the lat- 
tercase there is no presumption of acceptance by the sovereign, 
unless there be an actual delivery in the cases and to persons 
authorised by the Legislature to take it. But such express 
acceptance by an agent for the State need not be shewn, 
when the bond is upon its face exclusively for the use of the 
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State; as one for securing public money must be admitted to Dec’r, 1843 
be. To such a bond, the rule, that, from the benefit tothe ,,.., 
obligee, acceptance is to be presumed, applies with as much v_ 
reason, as if the obligee were a private person. In each case 
there is a capacity to accept the deed and the same interest; 
and, as regards interests directly and clearly public, the as- 
sent of the sovereign to the security must be inferred, as 
that of the citizen would -be in like circumstances. It is 
true, this bond does not cover moneys payable into the pub. 
lic treasury. Still it is public money, applicable indeed in the 
County of Robeson, but to purposes of the most general utili- 
ty. It is tosustain the administration of justice by building a 
Court house and prison, paying jurors and the expenses of 
public prosecutions, to open roads, build bridyes, diffuse edu- 
cation through all conditions of the people, and the like pub- 
lic services. . To secure money needful for those ends of 
government, the State cannot be presumed to be opposed or 
to yield a reluctant assistance ; but, asa conclusion of natu- 
ral and legal reason, her assent must be presumed, until the 
contrary be declared by the Legislature. The delivery to the 
justices, as proved by the subseribing witness, was snfficient 
until rejection by the obligee. 3 Rep. 28, 5 Rep. 119; and 
we do not, therefore, look back beyond the bond itself, to see 
whether the sheriff rightfully undertook the duties of the 
county trustee or not, or whether the court could, as the a- 
gents of the State, have required the bond. It is sufficient 
that it was given to the State for purposes which unquestion- 
ably make it the interest of the State, as such, to accept it; and, 
therefore, such acceptance is presumed. Although it may 
not be given in the way the State preferred, she must be wil- 
ling to take it as given, rather than have no security. 

In the otherquestions thereseems not much difficulty. The 
report of the committee of finance, as their report, was not 
evidence ; though it seems probable, from several provisions 
of the acts, such as swearing the committee and the like, 
that it may have been intended to be prima facie proof. 
But we think, that, as a settlement of the sheriff himself 
with the public, it is evidence. The act requires him, un- 
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Dec, 1843 der a penalty, to render his accounts and settle with the 
—~ committee of finance. This is both to afford the necessary 


State 
v 
McAlpin. 


information of the state of the county treasury and to se- 
cure the aecowntability and punctuality of the officer. The 
settlement is therefore an act performed in the regtilar course 
of official duty ; and therefore is, at least prima facie, bind- 
ing on the sheriff and his sureties. Governor v Twitly, 1 
Dev. 159. In this case, it-was proved, that the sheriff made 
no objection to the items or the balance of the account; and 
there was no attempt on the trial to shew its inaccuracy. If 


evidence at all, it was in the absence of all proof to the con- 


trary evidence of fundsin August, 1841. The onus was 
with the sheriff to shew, that, between February and August, 
he had disbursed the balance he had admitted at the former 
period. It was his duty to keep the accounts and he had 
possession of the vouchers. 

There is then an objection taken to the style or addition 
given to the relator, in the order for the money and in the 
declaration, as “chairman of the board of commissioners for 
Common Schools ;” which is presented in several different 
forms, but it is substantially the same in all. It-is founded 
on this: the act of 1838, c. 8, calls those persons “ super- 
intendents” and not “commissioners.” But the act does 
not make them a corporation, nor confer a name by which 
they are to contract or sue. They are still but natural per- 
sons, filling a certain office, and they sue as natural persons; 
Ferebee v Sanders, 3 ired. 360; another addition is but 
surplusage. Indeed, it is nothing to the defendants wheth- 
er the money was properly appropriated by the -County 
Court or not. The statute, Rev. St. c. 28, s. 22, “invests 
the County Court with full power to direct the application 
of the County funds to the purposes specified therein, or to 
any other good ard necessary purpose’ for the use of the 
County.” And by Rev. St. c. 29,s. 4, the County Trus- 
tee, and, by sec. 11, the sheriff, is to apply the money in the 
payment of claims as the County Court may direct. The 
Sheriff therefore is not to judge, but the Court, of the pro- 
priety of the order. It is his part to pay it, if he has funds; 
as the order is his justification. 
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It is, also, by torce of those provisions of the statutes, re- Dec. 1843. 

quiring the County Trustee or Sheriff to pay the claims al-~ ‘an 
lowed by the County, that suits may be brought and recov- =, 
eries had on their bonds in the same manner as on other of- McAlpia- 
ficial bonds of sheriffs or other officers, that a person, in 
whose favour an order is made, may sue in the name of the 
State. It is the duty of the Sheriff having funds, to pay an 
order, and for the breach of that duty, after notice, the stat- 
ute gives to the creditor of the County an action on the offi: 
cial bond. There remains to be considered the objection, that 
there was not reasonable time after demand before suit. 
If not bound to pay immediately,.yet-here ne further time: 
was wanting ; for the sheriff asked none. He did not state, 
that he had not funds, or that he was uncertain upon that 
point. Indeed, he gave no auswer to the demand but the 
smile, which, connected with the fact of his silence and the 
non-payment of the money, the witness construed into a-re- 
fusal to pay—and not without reason, we think. When the 
creditor asks payment and the debtor condescends to no re- 
ply but to laugh at him, it was at least fit to be left to the ju- 
ry, as evidence of a refusal. They so found. inthis case; 
and, after a refusal, the creditor may sue without delay. 

The judgment must therefore be reversed, and judgment. 
entered for the plaintiff onthe verdict. 


Per Curiam, Judgment accordingly. 
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JAMES WALKER vs. ROBERT W. REED & AL. 


A. by deed conveys to B. amegro woman in exchange for a negro boy, with 
this condition in the deed, that B.’s heirs shall convey their right derived 
from their grandfater to A., and, if they do not, each party is to resume the 
right to his negro. Held that, before B.’s heirs refuse to make this con- 
veyance of their right, the right of B. to the negro woman is not devested 
out of, but remains in, him. 


Appeal from the Superior Court of Law of Mecklenburg 
County, at Fall Term, 1843, his Honor Judge Serre 
presiding. 

This was an action of detinue to recover two negro boys, the 
children of a woman named Peg. The defendants pleaded the 
general issue and the Statute of limitations. The plaintiff of- 
fered in evidence a paper writing, of which the following is 
a copy: “Know all men by these presents, that I James 
Walker and Anny Reed, for various considerations and con- 
veniency to us both, have mutually changed negroes, viz. 
I the said Walker have given to her the said Anny Reed a 
negro girl named Peg, with two children Maximilian and a. 
younger one, both boys, for a negro boy named Bennet, left 
her by her father in his last will and testament, the girl and 
her issue to be and remain with her the said Anny Reed in 
every respect in conlormity to the last will and testament of 
Robert Walker, our father. ‘The said exchenge of negroes 
to be permanent and forever with the said Anny Reed’s 
heirs making the said James Walker a right from their 
grandfather’s last will, ard without the legatees agree to the 
right, any one to take their negroes ; said Walker is equally 
bound with the legatees of said Anny Reed. In witness 
whereof we have hereunto set our hands and affixed our 
seals this 7th day of March A. D. 1831.” (Signed and sealed 
by Anny Reed and James Walker and attested by witnesses.) 
The plaintiff then proved a demand of the negroes from the 
defendants, who were in possession, and that they refused 
to surrender them. ‘The defendants proved that the slayes 
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had been in their possession and that of their father and mo. Dee. 1843. 
ther under whom they claimed title, until they were seized “Welker 
by a constable, under regular judgments and executions a- —_v 
gainst the father of the defendants, Hugh Reed, who was a Reed. 
witness to the paper writing above recited, and the husband 
of Ann Reed, who executed the said instrament during her 
coverture. ‘I'he said negroes, to wit, Peg and her children, 
were sold by the constable. At the sale the plaintiff and the 
defendants were present, and forbade the sale, each party 
claiming the negroes in his own right. They were sold, 
however, and purchased by one Samuel A. Harris at be- 
tween eighty and ninety doflars. After the sale and during, 
the same day, the plaintiff applied to Harris, the purcharer 
and enquired what he would take for the negroes—to which 
Harris replied he would take two hundred dollars over and 
above what he had paid for them. The plaintiff then went 
to the defendants and urged them fo biy the negroes at the 
price Harris asked for them. The defendants declared they 
would not give thatsum. The plaintiff then insisted they 
sliould go to see Harris. They all then went to Harris, 
it being the evening of the same day of his purchase, and 
Harris then agreed to take one hundred and filty dollars, a- 
bove what he had given. The plaintiff insisted that the de- 
fendants should buy them at that price, and told the defen- 
dants, that, if they would do so, the plaintiff would aban- 
don all claim to the slaves, go their surety for the price to 
Harris, and give bond to Harris, covenanting not to sue 
him, The defendants then agreed to purchase the negroes 
upon these terms. The negroes were present. The defen- 
dants executed their notes to Harris for the purchase money, 
with the plaintiff as their surety, and the plaintiff gave his 
bond not to sue Harris. Harris, then, in the presence and 
at the request of the plaintiff, delivered the slaves to the de- 
fendants. It appeared that the defendants had paid Harris 
the purchase money, and had had possession of the slaves 
ever since their purchase, which was some four months be- 
fore the commencement of this suit. It was proved, that 
the constable only offered for sale the interest of Hugh Reed, 

19 





154 


IN THE SUPREME COURT 


Dec. 1843. the defendant in the said executions, and that the negroes 
Walker Were worth $375 each. 


v 


Reed. 


The Court charged the jury, that the plaintiff had not di- 
vested himself of the title to the slaves in controversy by ex- 
ecuting the paper writing above recited—that his title was 
the same after executing the said instrument that it was be- 
fore. The plaintiff’s counsel moved the Court to instruct 
the jury, that the plaintiff did not, nor could he lose his title 
by a parol estoppel. The Court so charged the jury; but 
instructed them, if they were satisfied from the testimony that 
Harris acted as the agent of the plaintiff in the sale and de- 
delivery of the slaves to the defendants, then the title passed 
to the defendants without a bill of sale or any writing order- 
ing asale. 

The jury returned a verdict for the defendants, and judg- 
ment having beea rendered pursuant thereto, the plaintiff 


appealed. 


Hoke and Alerander for the plaintifl. 
Boyden for the defendants. 


Danixt, J. This is an action of detinue, brought to re- 
cover two negro boys, the children of the slave Peg. The. 
plaintif by the deed mentioned in the case, conveyed .Peg 
and her two children (the boys now sued for) to his sister 
Anny Reed, with the assent of her husband, Hugh Reed. 
She was to hold them in the same manner, that she had held 
the slave Burnett (given in exchange) under her farther’s 
will. The slaves Peg and her two sons were then taken in- 
to the possession of Hugh Reed. The deed contains a de- 
feasance or condition subsequent, that if the “legatees” 
(children of Anny Reed we suppose) do release to him Wal- 
ker, all the interest which they have in the slave Burnett, 
under theirgrandiather’s will,then the conveyance of Pegand 
her children shall becon.e absolute, permanent and forever. 
If, however, the chi‘dren of Anny Reed should refuse to re- | 
lease or transfer to Walker their right in the slave Burnett, 
then each party to the deed was to be at liberty to take back 
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the slave or slaves given by him or her in exchange, and Dec. 1813 
hold the same as if the said deed hed never been executed. “Win, 
The terms of the contract in the deed are certainly very —_ v 

badly expressed. But we think, from our reading of it, that 

we can distinctly make out the meaning and intention of the 

parties to it to be, as before set forth. The plaiutiff did not, 

on the trial, shew in evidence, that the “ heirs,” as they are 

called in the instrument, ever refused to execute to hima re- 

lease of their interest in the slave Burnett. The title con- 

veyed to Mrs. Reid, consequently, has not been divested. 

We therefore think, that, at all events, the plaintiff has no 

right as yet, to retake Peg and her children, under the con- 

dition contained in the deed of exchange. Hence, although 

we think Harris could not be deemed, upon the evidence, the 
plaintiff’s agent, and without deciding the effeet of the 
plaintiff’s conduct upon his title, if he had any, we hold, 

that the judgment must be affirmed. 


Per Curiam, Judgment affirmed. 


WILLIAM MATTHEWS vs. EZEKIEL MATTHEWS. 


Where there is a summary proceeding of an inferior tribunal, as in a case an- 
der the processioning Act, not according to the course of common law, the 
party is entitled, ex debito justitiz, toa certiorari to bring it up for review 
in the matter of law. 

The report of a processioner ought to state the lines claimed by each party, 
and that while running a line, as claimed by one party, he was stopped by 
the other; and must set forth particularly the locality of the line thus 
claimed, and of the part of it, at which he was stopped, so as to constitute 
an issue on the boundary. 

The cases of Wilson v Shuford, 3 Mur. 504, and Carpenter vy Whitworh, 3 
Ired. 204, cited and approved. 


Appeal from the Superior Court of Law of Randolph 
County atthe Fall Term, 1843, his Honor Judge Manuy 
presiding. 
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Dec. 1843. "The following is the case, as it appears from the record. 

Matthews 2¢ August ‘Ferm, 1839, of Randolph County Court, Joha 

« _D. Brown, a processioner of Randolph County, reported to 

Matthews. +e Court, thet he had been required by William Matthews 

to procession a tract of land for him, and, particularly, to es- 

tablish the lines between his land and that of Ezekiel Mat- 

thews ; and that on the 23d day of May, 1839, he met the 

said parties on the said land of William Matthews (which is 

not described) and “ proceeded to ascertain the black jack 

corner, then down, from which corner Erst was one of the 

lines tetween the said William and Ezekiel; and, after 

running two lines, your processioner, from particular cir- 

cumstances, thonght it doubtful, where the black jack cor- 

ner formerly stood: and that it was then agreed between 

the said parties, that your processioner should run and pro- 

cession the line, between the said Ezekiel and the said Wil- 

liam, South from where the line East from the black jack 

corney, afier having gone down the various courses of a cer- 

tain branch from a stone corner, would intersect the county 

line of Chatham, to William Matthews’ corner: and that 

your processioner then, in order to ascertain where that cor- 

ner was, commenced running at a marked post-oak, which 

was said to be in the county line, and run without measu- 

ring due South to the aforesaid branch, the said parties be- 

ing present with their deeds: And that your processioner 

then had the chain stretched, and after running on due 

South one chain and eighteen links, he was forbidden by the 

said Ezekiel to proceed farther, upon the plea, that he was 

running on the said Ezekiel’s land, he, the seid Ezekiel, 

claiming the land from that place East as far as the said 

branch with its various courses to Bush creek ; and the said 

William claiming the Jand East from a straight line running 

from a corner, formerly Pickett’s corner, on the North side 

of his plantation to an oak, now Aaron Moffitt’s and the 
said Ezekiel’s corner, so far as his land extends.” 

On the foregoing report five freeholders were appoin- 
te], who, with the processioner, were to ascertain and 
report, “where the true line is between the said par- 
tizs.” At the next term they made a report, accompa- 
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nied by a plat in explanation, and thereby established Dee. 1643 
the point where the black jack formerly stood, and 4 line yinews 
from that point North 89° 60° East 15 chainstoabranch, + 
as one of the lines between the parties ; and it also establish- — 
ed two other lines, not necessary to be particularly stated in 
reference to the point now before the Court ; and these lines 
were, as stated in this report, a}] the disputed lines, 
At November Term, 1840, the report was confirmed and 
judgment given against E. Matthews for costs. In Janua- 
ry, 1841, he obtained a certiorari, on his affidavit stating 
that he had prayed an appeal, and was induced to abandon 
it, by the agreement of William Matthews not to insist on 
the judgment, but to refer the suit to arbitration ; and that, 
after the Conrt adjourned, he refused to do so. 
Upon the return of the certiorari, there were affidavits 
on both sides upon the point cf an amicable arrangement 
by a reference. And E. Matthews offered other affidavits, 
which establish satisfactorily, that the principal contest was 
as to the locality of the line between Chatham and Randolph, 
which, running North ard South, divides the lands of these 
parties ; and that the Commissioners were entirely misled 
as to the true line. William Matthews opposed the reading 
of these latter affidavits, and insisted that the case was to be 
decided upon the record from 4he County Court. But the 
Court heard the affidavits, and, upon them and the record, 
reversed the judgmert of the County Court, quashed the 
report of the free holders, and ordered the same to be certi- 
fied to the County Court, with directions to proceed further 
in the cause agreeably to justice and right. From that de- 
cision William Matthews appealed. 


Winston for the plaintiff. 
Mendenhall and Iredell for the defendant. 


Rorrtn, C. J. Wedo not stop to enquire into the par- 
ticular cause, why E. Mathews did not appeal; nor whether 
it would have been proper on an appeal to hear affidavits as 
to the merits, which were not offered in the County Court; 
because taking up the case upon the record alone, as urged 
by W. Matthews, we think it must be determined against 
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Dec’r,18483him, This being a summary proceeding of an inferior tri- 
Matthews DUnal, not according to the course of the common law, we 
vy think the party entitled ez debito justitia, to a certiorari to 
Mattpewes bring it up for review in the matter of law, as in other cases 
on a writ of error: and if found to be erroneous, to have it 
quashed. 
It has been decided in the cases of Wilson v Shuford, 3. 
Murph, 504, and Carpenter v Whilworth, 3 Ired. 204, 
that the report of the processioner must set forth the claims 
of the respective parties and their opposite allegations in 
such a way as to shew the points of dispute, so that the par- 
ties may not be surprised, the freeholders know therefrom 
what they are to decide, and the Court see that the lines or 
corners established by the freeholders are those which one 
of the parties claimed and the other deniedto him. With- 
ou: such a rule, there would be no precision in proceedings 
of this kind. Although it was, no doubt, his purpose to 
comply with it, the processioner seems to us to have entirely 
failed in the report made by him in this case. 
The report begins by stating, that the processioner had 
*t proceeded to ascertain the black jack corner, then down, 
from which corner East was one of the lines between the 
said William and Ezekiel.” That line, then, was oneof the 
lines, which, as was before mentioned in the report, was. tg 
be processioned and established. It then proceeds to state, 
‘that after running two lines, the processioner, from particu- 
lar circumstanees, thought it doubtful where the black jack 
corner formerly stood.” There it stops, as to that point of 
the controversy; and from what is said, it cannot be told, 
what the dispute between the parties was as to that cor- 
ner. The processjonersays he was at a loss to determine, 
where the corner was. So the parties also might have pro- 
fessed an inability to identify it, and therefore did not set up 
a claim to any particular point as the zerminue. At all e- 
vents, it is not stated, that the parties respectively claimed 
that ¢erminus to be at different designated points; so as to 
put them at issue on the question. In such a case, and upon 
an order passed, that the frecholders were “ to ascertain and 
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report where the true line is between the parties,” those per: Dee'r, 1848 
sons would have to enquire at large and inform the parties, yy uhews: 
where the tree stood. But that is not their office under the —v 
statute. Itis,on the contrary, to establish “the disputed ™ 
line,” by finding that it begins at such a point and rans to 
such another, as claimed by one of the parties. There must 
be an issue between the parties, apparent on the procession- 
er’s report; otherwise there is no controversy, that can be de- 
finitively decided. 

The report then advances to another line; about which, it 
seems more distinctly, there was a dispute. But of the pre- 
cise point in dispute the report fails-te present the requisite 
information; and in this it is again defective. It states, that 
it was agreed (as we understand it) that from the point of in- 
tersection of the County line and a certain other line (which 
is not very intelligibly described,) the processioner should 
run and procession a Jine South to William Matthews’ cor- 
ner; and that in order (as we understand it) to ascertain 
where that, William Matthews’ corner, stood, he began “at 
a marked post-oak, which is said to be in the County line,” 
and run due South until he came to the aforesaid branch; 
and then, still running due South, he was, at the distance 
of one chain and eighteen links, forbidden to proceed by E. 
Matthews, upon the plea that he was running on his]land, he, 
the said E. Matthaws, claiming the land from that place 
East as far as the branch with its various courses to Brush 
creek. From this we can collect, that Ezekiel Matthews 
claimed, that the branch, from the point at which the survey 
crossed it, to Brush creek, was his boundary, and that the 
land belonged to him, which was on the west side of the 
branch and between it and the line which the processioner 
was then running, that is to say, South from the “ marked 
post-oak” and after crossing the branch. Now we are una- 
ble to see, that the claim of William Matthews is in conflict 
with that. They probably are in fact inconsistent with each 
cther; but it is not directly affirmed to be so, nor are they 
so described in the report as to appear so to be. The 
words are: “ William Matthews claiming the land East 
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Dec. 1843 from a straight line running from a corner, formerly Pick- 


ae 


Settee elt’s corner on the south side of his plantation, to an oak 
vy now Aaron Mofilt’s and the said Ezekiel’s corner.” 
Matthews. We cannot identify ¢his line, thus claimed by William, to 
be that which the processioner was ruoning, when Ezekiel 
stopped him. ‘They may be the same; but one cannot see 
that they are, ‘The one begins at “a marked post-oak sup- 
posed to be in the county line”; the other, at “ a corner, 
formerly Pickett’s corner,” without saying whether it bea 
marked post-oak or any other tree, or whether it stood in or 
out of the county line: the one runs south from the marked 
post-oak to a branch, and, after crossing the branch, is still 
running south, but without any ¢erminus called for ; the o- 
ther runs straight from Pickett’s old corner, without men- 
tioning any course, to a certain oak as the terminus. Thus, 
it may be that the two lines are not identical ; and, if they 
be not, the report must be pronounced defective. It is not 
sufficient, that it should be reported, that two persons, own- 
ing co-terminous lands, claim different lines. It onght to 
state the lines as elaimed by each, and that the processioner, 
while running a line as claimed by one of the parties, was 
stopped by the other. One of the purposes of having the 
adjoining proprietors present is, that they may see the lines, 
claimed by the person, designated by actual survey, and be 
enabled by view to know whether it interferes with their lands, 
and how far. In this case the controversy seems, probably, 
to have been, what was the county lie—that being called 
for on opposite sides, as the line between the parties. It may 
be, that Pickett’s corner and the marked post-oak are one and 
the same ; or that the former is at a point in the county line 
(as claimed by William), north of the latter, and that, by 
running south from Pickett’s corner, the line would strike 
the marked post oak and go on to Moffitt’s corner also, as 
claimed by the same party. But that it isso, must be only 
conjecture ; and that is not aground for a judicial sentence. 
We cannot know, that, if the processioner had run the line 
claimed by William from Pickett’s corner (wherever it is) to 
Moflitt’s and E. Matthew’s corner oak (wherever it is,) the e- 
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ther party would not have seen from the running, either that Dec. 1648 
jt did not interfere with him, or, if it did, that it was the true 5 
line ; and thus been led todecline the controversy. Itis + 
nothing to the purpose, that a party stops a surveyor from 
running one line, when the other party claims another line, 
To found this proceeding, the processioner must be forbidden 
to proceed on a line claimed by the party, and the locality 
of the line thus claimed, and of the part of it, at which he 
was stopped, must be stated in the report, so as to constitute 
an issue on the boundary. 

We think, therefore, not only that his Howor was right 
in reversing the judgment of the County Court and quash- 
ing the report of the freeholders; but that he should have 
gone farther, and directed the report of the processioner also 
to be quashed, as wrong from the beginning; and so this 
court adjudges, and with costs against William Matthews 
throughout. 


Per Curtam, Judgment accordingly. 


EFFY C. CLARK vs. ARCHIBALD CAMERON & AL. 


The court cannot dismiss a suit, under the act passed in 1826, Rev. Stat. c. 
31,s. 41, unless it appears from the writ and declaration that the sum de- 
manded is less than one hundred dollars. The verdict of a jury finding « 
less sum to be due does not bring the case within that section of the act. 

Where there is an issue joined in the County Court, a verdict of a jury, and, 
before the verdict is entered, a motion to dismiss the suit, which is allowed 
by the court, and the plaintiff appeals to the Superior Court—there must 
be a trial in the Superior Court of the issues de ovo. That court cannot 
render a judgment upon the verdict in the County Court. 

The cases of Sheppard v Briggs, 2 Hawks 369, and Snowden v Humphries, 
I Hay. 21, cited and approved. 


Appeal from the Superior Court of Law of Cumberland 


county, at the Special Term in December, 1843, his Honor 
Judge Man y presiding. 
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Dec, 1843. This was an action of debt, brought in the County Court 

Clark 0 8 bond for $300; in which the defendant pleaded pay- 

v  mentandsetoff. The jury found sundry payments, and 

Cameron. that the balance due the plaintiff was $60 88 ets. Before 

the verdict was entered, the defendant moved the court to 

dismiss the suit; and, after having the verdict recorded, the 

court allowed the motion. The plaintiff appealed to the 

Superior Court, and then the defendant renewed his mo- 

tion to dismiss, but the court refused it. The plaintiff then 

prayed judgment acccording to the verdict in the County 

Court, and the court rendered judgment thereon ; and the 
detendant-appealed to this court. 


Warren Winslow for the plaintiff. 
D. Reed for the defendant. 


Rurrin, C. J. We concur with his Honor in refusing 
the defendant’s motion to dismiss. That is a proceeding not 
_ known to the common law, but introduced by the act of 
1826, Rev. Stat. c. 31, s. 41, which imposes that duty when 
a suit shall be “commenced for any sum of less value than 
$100 ;” that is, as we conceive, when the sum demanded in 
the action is less than $100. The acts of 1804 and 1820 
were, no doubt, intended to make the jurisdiction of justices, 
thereby conferred, exclusive ; but they provided that actions 
brought in courts for less than $60, or $100, should te a- 
bated on plea; and it was held, that the construction of 
those acts was, that a plea in abatement was the only means 
of ousting the jurisdiction of the courts, inasmuch as that 
was the method of the common law, and the statutes con- 
tained no provision forentering a non-suit after the sum due 
was ascertained by a verdict, as in the Superior Courts un- 
der the acts of 1777 and 1793. Sheppard v Briggs, 2 
Hawks 369, in the year 1823. Then there grew up a prae- 
tice of bringing suits in the County Courts on bonds and 
notes for sums between $60 and $100, upon an understand- 
ing among the attorneys not to plead in abatement. It was 
to remedy that mischief, that the act of 1826 was passed, 
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making it the duty of the court to dismiss suits when the Dec. 1848 
want of jurisdiction appears, whether the attorneys will or ° 
not. And the question is, to what cases that act applies? v 
We think both from the words of the statute and from the ©*™¢rn. 
nature of the subject, that it manifestly applies to actions, 

in which less than $100 is sued for or demanded in the writ 

and declaration, and not to those in which a large sum is 
demanded, but a smaller found due by a verdict on pleas in 

bar. The words are “if any suit shall ‘be commenced for 

any sum of less value than $100;” which would seem to 
express plainly-enough an action brought for less-than $100, 

and not one, in which, though brought for more, the recov- 

ery was less than $100. But the meaning to be given to 

‘the phrase, “ commenced for,” is placed-above doubt by the 
sense in which it is, unquestionably, used in another statute 

in pari materia. ‘In the acts of ’77 and ’93, before alluded 

to, it is enacted, “ that no suit shall be originally commenc- 

ed in the Superior Courts for any debt ofless value than 
&c.” ; upon which words the course would be to plead in 
abatement, if a suit were brought for a sum less than those 
mentioned. But the acts go on to add, “ and if any suit 
shall be commenced contrary to the meaning hereof, or if a- 

ny shall demand a greater sum than is due, on purpose to 
evade this act; in either case , the plaintiff shall be nonsuit- 

ed and pay costs;” with a proviso for the plaintiff’s shewing 

on affidavit that “ the sum for which his suit was brought 

was really due,” though not recovered, and thereby avoid- 

ing the nonsuit. Now, it is obvious in those acts, that the 
words “ commenced for a sum” and “ the sum for whichhis 

suit was brought,” are used as synonimous ; and both are 
contradistinguished from the others, “if any person shall 
d>mand a greater sum than is due,” with the intent to evade 

the act. In the first case, thenonsuit may be entered from 
inspection of the declaration. In the other, it must appear 

by verdict, that the lesser sum is due, that it may appear 

that the greater sum was demanded in order to evade the act; 

and when that appears, a nonsuit is entered, non abstante 
veredicto, by force of the act. But the act of 1826 has no 
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Dec, 1843 such provision, but only directs the court todismiss a snit, 


Clark 
v 


Cameron. 


that is commenced or brought for less than $100; leavingthe 
case of a suit brought for more, but in which less is due, to 
the operation of the common law or the previous Statutes, 
and to beabated on plea. If it had been intended to place 
this case on the same footing with that of suits ia the Superi- 
or Courts, it would have been easy to have adopted the pro- 
visions of the acts of 77 and °93. As that was not done, 
there isno method of proceeding but by plea in abatement. 
By what means can the court ascertain, for itself, that the 
whole sum demanded isnot due? The Legislature could 
not mean, that, upon motion and affidavits, the court should 
undertake to determine the whole merits of the suit, andthus 
supersede the trial by jury; nor can the court, without the 
express mandate of a statute, refuse to receive a verdict be- 
cause it finds more or less to be due, or, after receiving and 
recording it, nonsuit the plaintiff, or, in the language of this 
act, dismiss his suit. 'To render the act of 1826 effectual to 
such an end, an amendment, conferring that power on the 
court, is indispensable. 

But we are of opinion, that it was erroneous to give the 
plaintiff judgment in the Superior Court on the verdict in 
the County Court. The plaintiff might have carried her 
case into the Superior Court by writ of error; and then she . 
would have been entitled to judgment in the Superior Court, 
if npon the record she onght to have had it in the County 
Court; because, in that proceeding, only the matter of law 
upon the record is to be determined. But upon appeal it is 
otherwise ; for the act, 1777, c. 115, s. 77, (Rev. St. c. 31. s. 
122) is express “that in all appeals from the County to the 
Superior Court, if the trial in the County Court was of an 
issue to the County, a trial de novo shall be had.” The 
appeal vacates the judgment rendered and the verdict also, 
and the course is, to proceed as if there had been no trial, 
If language so explicit could require the aid of construction, 
it has long received it in the case of Snowden v Humphries, 
1 Hay. 21. Suppose a special verdict in the County Court 
and judgment and appeal ; it would stand no higher than a 
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general verdict, although the appellant might have urged Dec’r, 1843 
in the County Court, that upon the verdict, as it was, he was": 
entitled to judgment. In the Superior Court, either party 

is at liberty to shew the facts to be otherwise than found in 

the verdict below. Of course, this is different from decis- 

ions in petitions, or on demurrer, or awards, or the like; in 

which there was not a trial of an issue ; but a different mode 
decision. For this reason the judgment of the Superior 

Court must be reversed, and the cause remanded, with di- 
rections to proceed to try the issues joined between the par- 

ties, and otherwise act according to right and justice. 


Per Curtam, = | Judgment reversed and cause 
remanded. 


THOMAS W. HOLLO WEL vs. CHARLES W. SKINNER. 


Where a father plaees personal property, other than slaves, in the possession 
of his son, about the time he arrives at age and suffers him to continue 
such possession, uncontrolled, for a considerable time, using it as his own, 
the law implies a gift, which can only be rebutted by express evidence of a 
mere loan. 

But, although an imposition on particular creditors by false representations on 
the part of the father of the son’s credit might make him liable in a proper 
action, yet even an express fraud of that kind would not work a change of 
property so as to render what was really the property of the father subject to 
an execution against the son. 

An irregularity by the sheriff in making a sale under an execution can only 
be objected to by him, whose property is sold under the execution or by 
those claiming under him. 

The cases of Stallings v Stallings, 1 Dev. Eq. 298, Farrel v Perry 1 Hay. 
2, Carter v Rutlund, 1 Hay. 97, and Atkinson v Clarke, 3 Dev. 171, ci- 
ted and approved. 


Appeal from the Superior Court of Law of Gates Coun- 
ty, at the Fall Term, 1843, his Honor Judge Nasu 
presiding. ‘ 

This was an action of trover, in which the plaintiff de. 
clared for the conversion of eighty hogs and thirty-one 
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Dee. 1848 head of eattle. The plaintiff shewed sundry judgtents at 
Hollowell the instance of several Persons, obtained at May and August 
a Terms, 1840, of Perqnimons County Court against William 
Skinner. ©. Skinner, amounting in all to upwards of $1200; but 
gave no evidence of the time when the debts, upon which 
the judgments were rendered, were contracted, nor of the 
consideration of the said debts. The plaintiff then proved 
that he had bouglit the property, claimed inthe declaration, 
under executions upon those judgments—that William C. 
Skinner, had, for some time before the rendition of the judg- 
ments, under which the sale was made, the possession of 
the property and continued this pos‘ession up to the sale— 
that the sale under the executions took place on the 25th of 
September, 1840—that possession of the property was de- 
manded of the defendant, who, after the sale, had got it into 
his possession, and that it was refused, and he then proved 

the value of the property. 
In order to repel this prima facie evidence of title, the 
defendant proved, that in 1835 he purchased the farm in Old 
Neck in Perquimons County, and all the stock of horses, 
cattle, sheep, hogs and farming utensils upon it; that for 
the years 1835 and 1836 he carried on the farm under the 
management of an overseer; that the first of the year 1837 
he put William C. Skinner, his son who was then under the 
age of twenty one years, in possession of the farm and con- 
tinued upon it the slaves, horses, cattle, sheep, hogs, farming 
utensils, &c., &&c., and agreed to gwe him half ef the 
wheat crop, which was then on the land, and that he would 
give him the property, if he found he knew how to manage 
it and conducted himself properly ; that William came of 
age in the Summer of 1837; that from the time he took 
possession in 1837 he continued the possession until the 
summer of 1840, when he went up the country with his 
family ; that while he had possession of the farm, he made 
whatever use of the crops and appropriated them as he 
thought proper, but disposed of none of the other property ; 
that his father, who lived some 18 or 20 miles off, occasion- 
ally visited the farm and gave him such advice in relation te 
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the business of the farm as he deemed proper ; that the cate Dee. 1843, 
tle and hogs claimed in this action were the same or the pro- 
duce of the-same that were on the farm previously toand =v 
at the time William C. Skinner took possession; that W. ©, Skinner. 
Skinner purchased some furniture and stock, all of which 
was sold under executions against him in July, 1840 ; and 
that his father never made him any title to the property put 
into his possession. 

The plaintiff then proved: by a witness; who was present 
when the demand was made, that the defendant remarked to 
the plaintiff, that if he had known the time when the sale 
was to have taken place, he would have had some person: 
there to bid for him, that he hoped the plaintiff had purchas- 
ed the property for him, and he would pay the plaintiff the 
amount he bid for it—that the plaintiff refused to aecept 
this offer, unless he would pay him the whole amount of 
the debt due to him from: William C. Skinner. 

H. H. Smali, a witness for the plaintiff; proved that the 
defendant and his son W. C. Skinner attended a vendue in‘ 
February 1837, at which the witness was present; that, af- 
ter the sale was over, and’the persons, who had purchased! 
property, were giving their notes, the defendant, being near 
the table when the persons who had conducted the sale were’ 
taking the notes, remarked, that he had given his son Wit- 
liam $30,000 worth of property, or that he had given to his‘ 
son the possession of $30,000° worth of property—which 
expression the defendant used, the witness coutd not state. 
Another witness for the plaintiff stated that in 1839 he was 
employed by William C. Skinneras an overseer and lived’ 
with him in that capacity upon the farm in Old Neck; that 
during that year the defendant came there and requested the 
witness to send two of the bands on that farm to assist him 
in clearing a fishery; that not finding William C. Skinner | 
at home, the defendant: complained of his being absent, and 
remarked that lie lad better'stay at home and’atiend to his 
business himself, instead of employing an overseer; that 
he had fallen in debt $500 every year, and in a few years 
it would take all. the property to. pay his ( William’s) debts, 
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Dee. 1843 and it should all go to pay his debts, that as he, William, 
a1...) could not get along with the propery, he would then see how 
he could get along without it. Another witness for the 
* plaintiff proved that he was the clerk in u store for Jobn 8. 
Wood & Co. and afterwards for W. Bruer, in 1839, near 
where Charles W. Skinner lived; that William C. Skinner 
purchased articles that were used upon the farm and that he 
also purchased some furniture. W. Bagly, another wit. 
ness for the plaintiff, stated that he as Sheriff of Perquim- 
ans County, having one or more executions against Wil- 
liam C. Skinner, to satisfy them advertised a sale of personal 
property totake place at the farm in Old Neck in July 1840; that, 
before the sale commenced, the defendant asked him what 
property he intended to sell; that this was in the piazza of the 
house; that witness told him he would sell such property as 
Wm. C. Skinner could best spare, and requested William to 
pointout such; that the defendant requested his son to make out 
a list for him (Bagly,) remarking that it was unnecessary 
for them to go over the plantation selling property, “go and 
sell all, all should be sold to pay his, William’s, debts;” that 
William C. Skinner made out a list of property, by which he 
Bagly) sold, until hesold more than enough to satisfy the 
executions, which he then held against him by some small 
amount. The accountof sales returned by the Sheriff, with 
the executions under which he then sold, were exhibited to 
the Sheriff and he identified the property sold at the sale in 
July 1840 as being the same property of which William C. 
Skinner furnished him with a list, at the time spoken of by 
the witness. 

The defendant theu proved, that all the property, of 
which William C. Skinner made out a list at the sale in Ju- 
ly, 1840, with the exception of an ox-cart, consisted of prop- 
erty, which William C. Skinner purchased after he took 
possession of the farm; and as to that ox-cart William?C, 
Skinner deposed, that until he referred to the Sheriff’s ac- 
count of sales, he did not recollect it was sold at the sale in 
July ; that he supposed he had put it in the list furnished 
the Sheriff, because he had expended nearly the value ot 
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the cart in having it repaired. The defendant iutroduced Dec. 1813 


another wiiness, whose recollection of the conversation be- 
tween the defendant and Bagly agreed substantially with 


+ oO 


that of the latter, with the exception of the remark made by S*” 


the defendant, when he requested William to make outa 
list. This witness’s recollection of this remark was, that 
the defendant requested his son “ to make out a list of his 
property, as it was unnecessary to go over the house, selling 
the property.” § The property sold at that sale consisted 
mainly of household and kitchen furniture. 

The hogs claimed in this action are eighty in number, 
consisting of hogs of different classzs, all of which, se far 
as it could be gathered from the aeedunt of sales, were sold 
together, and not in separate lots nor by weight, ‘The sher- 
iff was examined, as to the manner in which the sale of the 
hogs was conducted, and was unable to state whether they 
they were sold all together or in separate lots, 

The defendant’s counset insisted, first, that there was no 
evidence of a gift from the father to the son; secondly, that, 
as the plaintiff had declared for the conversion of the prop- 
erty only, the question whether the defendant had secretly 
retained the title tothe property, with a knowledge that his 
son was contracting debts upon the faith of that property, or 
whether he had frauduiently given to his son a false credit 
and thereby deceived and defrauded creditors or purchasers, 
did not arise, But supposing that question to arise upon the 
pleadings, he then insisted there was no evidence of such @ 
fraud; thirdly, that if the j jury believed from the evidence, 
that the entire lot of hogs was put np together, the purcha- 
ser acquired no title by virtue of the sale. 

As to the first point, the Court instructed the jury, that if 
they believed the evidence of William C. Skinner, his fath- 
er, the defendant, never had given him the property io con- 
troversy. ‘T'he after declarations of the defendaut did. noy, 
in law, amount to a gift; and. they were only important as 
they might assist them to a satisfactory conclusion upon an- 
other prt of the case, 

As to the second point made in the defence, the jury were 

21 
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instructed, that, if they believed the testimony of the plain- 
tiff, he had made out a prima facie case of title in himself 
— that the defendant controverted that title, upon the ground 
that the property belonged to him, and that it was perfectly 
competent for the plaintiff to shew, if he could, that the title 
setup by the defendant was one the law would not tole- 
rate, or that it was contaminated by fraud—that it was in 
coming to a decision upon this part of the case, their atten- 
tion had been drawn to the declarations and acts of the de- 
fendant, subsequent to his putting his son in possession. 
They were further instructed, that, when a father settled 
his son off to himself, putting him in the possession of prop- 
erty, which passed by delivery, and the son obtained credit 
upon the faith of that property with the knowledge of the 
father, who takes no steps to correct the mistake, but suffers 
his sou to go on, in so obtaining a false credit, as against a 
creditor so trusting the son, believing the property to be his, 
the father would not be permitted to set up his title—that, if 
they were satisfied from the testimony that William C. 
Skinner did obtain credit upon the faith of this property and 
that was known to the defendant, and he made no effort to 
correct the mistake, he now comes too late to say the prop- 
erty is his, and not William’s—but to enable the plaintiff to 
avail himself of this principle, they must be satisfied from 
the evidence, that the debt, upon which the judgment was 
obtained and under which he.claims, was contracted with 
William C. Skinner upon the faith of this property. 

As to the third point, the Court instructed the jury that if 
they found a verdict for the plaintiff, he was entitled to the 
value of the hogs, as well as of the cattle; that the objec- 
tion was one, of which no one could take advantage, but the 
defendant in the execution, or some one claiming under him, 
or by a creditor of his—that the defendant was not before 
them in either capacity. 

The jury found a verdict for the plaintiff, assessing in his 
damages the value of the hogs as well as of the cattle, 
claimed in the declaration. A new trial having been moved 
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for and refused, and judgment rendered pursuant to the ver- Dec 1a 
dict, the defendant appealed. ; 


Kinney and Iredell for the plaintifi. 
A, Moore for the defendant. 


Rurrtn, C. J. The opinion of the court is, that upon 
the defendant’s own evidence there is a legal presumption 
of a gift to his son of the cattle and hogs in controversy.— 
No one can hesitate as to the true nature of the transaction 
between the defendant and his son, who knows any thing of 
the ordinary feelings and conduct of parents towards their 
sons, when come to man’s estate, and will look at what took 
place between these persons. It is preposterous to call a 
young gentleman his father’s overseer, who, upon returning 
home after completing his education, is put by a wealthy 
father into possession of a fine estate, properly stocked with 
slaves, and with the usual supplies of the various kinds of 
cattle and provisions, which, in conversations with his 
friends and in transactions of business, the father calls his 
son’s, and with which the father does not interfere for nearly 
four years. Qn the contrary, during all that period, the son 
acts in the management of the estate and in the use of every 
thing made or being on it, as if they were his own; dis- 
posing of all the crops and profits, and they, too, were of 
great value, at his own will and to his own use, {t is true, 
the land and slaves did not become his; because they do 
not pass but by deed or writing. But before the act of 1816 
the slaves would have been the son’s property; and even 
since that act, if young Mr. Skinner had remained in pos- 
session of them, until his father’s death, intestate, they would 
have been his, as an advancement, from the beginning. ~ 
Stallings v Stallings, 1 Dev. Eq. 298. It was among our 
earliest reported adjudications, that if, when a child went to 
house-keeping, a parent put a slave or other chattel into the 
child’s possession, the property was to be deemed in the pos- 
sessor. The soundness of the principle cousists in its cer- 
tain contormity to the intentions of almost all men, under 
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Dec’r, 1843 such circumstances, and by ils necessity, as a protection to 
Hiollowell_ children in bestowing care and labor on what cannot be ta- 
vy ken from them, and as a protection also to persons dealing 
Skinner with the children. In Farrel v Perry, 1 Hay. 2, Judge 
Witttians laid down the rule, that putting a chattel into a 
child’s possession is a gift in law, unless the contrary be 
proven ; and one of the reasons for it was, that otherwise 
creditors might be drawn in by false appearances. The 
same reasoning is given more at large in the subsequent 
case of Carter v Rutland, 1 Hay. 97; where it is said, that 
when the possession remaius with the child for a considera- 
ble time, it will be necessary for the father to prove very 
clearly, that it was expressly and notoriously understood not 
fo be a gift ; and, further, that the peace of families and the 
security of creditors were greatly concerned in the law be- 

ing thus settled. 

To no case could those reasons be more applicable than 
to the present. The only thing that is supposed to qualify 
the legal inference from the son’s possession, that there was 
a gift, is, that, when the father put the son into possession 
and gave him half the crop then growing, he added, “ and 
he would give him the property, it he foand he knew how 
to manage it, and conducted himself properly.” But that 
does not repel, but rather fortifies, the legal presumption, 
that both the father and son, as well as the rest of the 
world, considered the crops and the various kinds of stock, 
except the slaves, the property of the son. Itis expressly 
stated, that the son made what use of the crops he thought 
proper, and appropriated them to his own use. That was 
for three or four years ; and during the same time the stocks 
also remained in his possession, without any complaint of 
his sons conduct or claim of property by the father, but on 
the contrary, with repeated declarations, that he had given 
all that property to his son, aud that it was liable to his 
debts. How can it be pretended to the contrary? A father 
may lend his son the use of land and negroes ; but who can 
suppose, that any one would ever think of borrowing for 
four years astock of sheep, hogs and cows, with a view of 
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returning the same specifically,'or accounting for the perp seve 1948, 
crease? Nothing of the kind was contemplated in this case; 7, H 0 wel" 
for the son must have killed the original stock or mostof it + 
for sale or consumption, and bred more upon his own provi- Skinner. 
sions and with his own care. The discovery of the son’s 
embarrassments induced the defendant to resume the pos- 
session of the land and negroes, and tempted him also to 
claim again the other chattels, as being in somesort appur- 
tenant to the plantation. But, until that discovery, all par- 
lies regarded them as an advancement to the son, and, there- 
fore, as his property; and although the land and negroes 
might be resumed, the other chattels could not, to the pre- 
judice of the son and his creditors. 
In our opinion, therefore, the jury ought to have been in- 
structed that the property was in the son, and conseqnertly 
passed to the plaintiff by the Sheriff's sale. 
That conclusion renders it perhaps, unnecessary to con- 
sider, whether the subsequent observations to the jury were 
correct or not; since, even if they be erroueous, the verdict 
being right in point of law, upon the whole case, ought not 
to be disturbed. .dékinson v Clark, 3 Dev.-171. Yet, as 
we do not concur in those observations, and the contrary 
might be inferred {rom our silence, it seems to be incumbent 
on us to state the opinion entertained by the court. 
The learned Judge, upon the assumption that there had 
been no gilt, gave itas his opinion, that, if the defendnnt 
knew kis son was obtaining credit upon the faith of this pro- 
perty and took no steps to correct the mistuke, but suffered 
his son to go on in obtaining a false credit, the father would 
not be permitted to set up his title against the plaintiff; pro- 
vided, however, the debt, for which the sale to the plaintiff 
was made, was in fact contracted on the faith of this proper- 
ty. For imposition on particular creditors by false repre- 
sentations of the son’s credit, the defendant might be made 
liable in a proper action. But even an express fraud of that 
kind would not work a change of property, so as to render 
what was really the property of the futher subject to an exe_ 
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Dec. 1843 cution against the son. If this was a loan and nota gift to 
Holl lowe 2 80n, we think thedefendant would have been entitled to 


v 


Shinner. 


averdict. In our opinion, indeed, the law is clear, that it 
wasa gift. | But that is noton the ground of actual decep- 
jon on particular persons, as to whom, and not as to others, 
it is to be deemed the son’s property. The rule rests on the 
tendency to deceive the world, arising out of a long unqual- 
ified possession of chattels derived from a father by a 
child on settling in life. To counteract that tendency, as a 
general mischief, is one among several sufficient reasons for 
the presumption of a gift, where it does not appear that it 
was expressly a loan. If obtaining false credit with particu- 
lar persons, on the faith of property in the son’s possession, 
would make a quasi estoppel on the father against claiming 
it, the cases of express loans, and of slaves even, would be 
within the rule ; as, we suppose, they unquestionably are 
not. Our view is, (hat a possession of achattel by the child un- 
der the father, not expressly as a loan, is evidence in law, 
that there was really a gift—as is known to be the actual 
intent of the parent in a vast majority of the instances, in 
which a child receives such things from a parent. 

If the property was in the son, the defendant is not con- 
cerned whether the sheriff conducted the cale properly or 
not. The son, and those claiming under him, ean alone 
moke the objection. 


Per Curiam, | Judgment affirmed. 
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JAMES C. SKINNER vs. CHARLES W. SKINNER. 


Where a father puts his son in possession of a plantation and slaves, and per- Dec'r, 1843 


mits him for three years to appropriate the crops to his own use, the crop of 
the fourth year, as well as the preceding ones, are to be considered as gifts 
from the father to the son and liable to the claims of the son’s creditors. 

A sale of a crop of corn in afield, by a sheriff under execution, is good, al_ 
though the sheriff was not in nor immediately at the field, if he was near 
enough to be in plain view, so that bidders saw what they were bidding 
for ; for that is the purpose of requiring the thing to be present. 


Appeal from the Superior Court of Law of Gates county, 
at Spring Term, 1843, his honor Judge Pearson presiding. 

The statement of this case, which was founded on the 
same transaction as the case last reported, Hollometl v Skin- 
ner, ante p. 165, was thus given by the presiding Judge : 

This was an action of trover for 70 barrels of corn. The 
plaintiff read in evidence six judgments, amounting in all to 
$1291-against William C. Skinner, taken at August Term, 
1840, of Perquimans County Court, and executions there- 
on to November Term, and proved, that, at a sale by the 
sheriff under these several executions, in September, 1840, 
the plaintiff purchased the crop of corn at Old Neck, which 
the defendant afterwards converted to his own use. It ap- 
peared in evidence, that the defendant, who was the father of 
William C. Skinner and a wealthy planter, was the owner 
of the Old Neck plantation, which was about twenty miles 
from his residence ; the plantation was supplied with horses, 
stock, and farming utensils, and the defendant kept there 
some twenty slaves. In February, 1837, William, his son, 
who had just finished his education, went to reside on this 
plantation, and continued to live there until the fall of 1840. 
The wheat crop of 1837, which had been put in by the de. 
fendant, was equally divided between the defendant and 
William, The corn crop of 1837 and the corn and wheat 
crops of 1838 and 1839, and the wheat crup of 1840, were 
disposed of by William.and the procceds used by him. 
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Dec. 1843. Wheat and corn were the only products of the farm made 


Skinner 
Vv 


Skinner. 


for sale, In 1838 William married. In 1839 and 1840 
Willian employed overseers. During his residence at Old 
Neck he bouglit several horses, some to work on the farm— 
others for riding horses. He purchased, in his own name 
from the stores, salt, iron and all other articles needed on the 
farm, and acted in every respect as ifhe was the owner of 
the establishment, but did not sell nor offer to seli the plan- 
tation or any of the negroes or any of the stock foundthere, 
when he went into possession. Bagly, the sheriff, swore 
that the sale took place at Old Neck—that the corn was 
growing in two large fields, lying’ near each other, separated 
by a fence and a narrow slip of uncultivated land. The ri- 
ver field, containing about 150 acres, was firstsold. The 
sheriff and others attending the sale were inside of the 
field, when it was sold and bought by the plaintif. The 
new field, containing about 50 acres, was then put up aud 
sold, the sheriff and others remaining iu the river field.— 
The new field was in full view, the nearest part about two 
hundred and fifty yards off. This was also purchased by 
the plaintift. The corn was sold as it stood in the field. 

One Smali swore that he wes, in the spring of 1837, at 
a sale of the property of Thomas Long decd., the defendant 
and William, his son, and many others attending the hiring 
and snle—that the defendant bid for many negroes when of- 
fered for hire but did not get one—that, when the purchasers 
and persons hiring were at the table giving their notes, the 
defendant observed, as a reason for wishing to hire negroes, 
thathe had given his son William property worth thirty. 
thousand dollars. 

One Hollowell swore, that he was the overseer of the de- 
fendant at Old Neck in 1836—that in 1837 he and the de. 
fendant happened to be at Old Neck together and were talk- 
ing about the value of the place—that the defendant said the 
place was worth twenty two thousand dollars—that be had 
given it to Willian—-that it was rather more than bis share, 
but it could not be split—that he intended it for William 
and should direct in his will that William should refund to 
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the other legatees. This witness also stated, that iv 183€ he Dec. 1668 
was at the Court-house, while negroes were being hired, 
when acertain negro man was put up—that the defendant + 
enquired for William, saying William wanted to hire this Sianer. 
negro—that the defendant then bid off the negro and directed 

the clerk to put him down to William—that this negro work. 

ed that year on the Oid Neck plantation—that William man. 

aged and spoke of the said plantation, as one would of his 

own property. 

One Brothers swore, that he was employed by William 
as an overseer in 1839—that he looked on'y to William for 
his wages, though he had not yet been paid. 

One Whidby swore, that he was employed by Wiiliam C- 
Skinner as overseer for the year 1840; that William manag- 
ed every thing as his own, shipped the wheat crop and re- 
ceived the proceeds—that the witness in August informed 
the defendant, that, owing to the great indebtedness of Wil. 
liam, he was afraid his wages would not be paid—whereup- 
on the defendant employed him to oversee, as his agent, for 
the renainder of the year and agreed to see him paid for the 
time he had acted as overseer of William—that William was 
then on a visit up the country and did not return to Old 
Neck. 

Langley swore he sold William a horse in 1839 for 
$250 and Willinm said he should be paid out of the next 
crop. 

Brewer swore, that he kept a store near Old Neck and 
William purchased articles from him for his own use and 
that of the plantation, and that William said on one occasion 
he considered himself worth twenty thousand dollars, that 
his name was at the service of the witness and was good for 
twenty thousand dollars. 

William C. Skinner, called by the plaintiff, swore that, 
at the tine he requested the plaintiffto sign a note to Wood 
& Co. as his surety, he told the plaintiff the note should be 
paid out of the corn crop of 1840—that Wood & Co. were 
mercha nts near the Old Neck—that the note was given to 
settle their store account and wasone of the debts, which had 

22 
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Dec. 1843. been reduced to a judgmeut and to satisfy which, the Sheriff 

sold the corn crop of 1840—that the debt was about six hun- 

~ dred dollars. ‘This witness further stated, that he had the 

Skinner. sole use of the crops alter he went to Old Neck, except the 

wheat crop of 1837—that he bought horses, mules &c. and 

managed as if the property was his--that he articipated the 

wheat crop of 184 by a draft, which was endorsed by his 

father for him—that his father had no knowledge of the 

debts or of any one of them, under which the crop was sold, 

so far as he knew, but his father on several occasions com- 

plained that he was doing badly and: was going in debt— 

that he remonstrated with him, and when he saw a new 

horse would give him a lecture on economy—that he went 

to Old Neck in February 1837 and came of age in June of 

that year—that, when he left schoo;, his father asked him, 

whether he wonld prefer living at home or going to Old Neck 

--that he left it to his father, who coucluded that he should 

go to Old Neck, and told him he would give him half of 

that year’s crop and afterwards would be regulated accord- 

ing ashe thought his conduct merited—that no more definite 
arrangement was ever made, 

The witness Brothers further stated, that in 1839 while 
he was William’s overseer, the defendant came to the plan- 
tation—that William was not at home--that the defendant 
said he had come to get two of William’s negroes to assist in 
clearing out a fishing ground, that William had better stay 
at home and attend to his business instead of having an o- 
verseer, that he had been getting in debt $500 a year ever 
since hetook possession of the place, and that, if he did not 
do better, he would be sold out in a few years—that the de- 
fendant then said, “Well,.the property will all be sold, and 
ifhe can’t live with property, he may get along without it” 
—that the defendant came to the plantation but seldom and 
exercised no control when there, except to give advice &c. 

The defendant offiered no evidence. 

The plaintiff’s connsel insisted, frst, That from the evi- 
dence William Skinuer was the owner of the corn-crop, be- 
‘ing a tenant from year to year, or at any rate a tenant at 


>» 
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will and so entitled to emblements; secondly, that William Dec. 1843 
being permitted by his father to enjoy the property as his own” 97 
and having acquired credit on the faith of the crops, the de- 
fendant would not be permitted to set up his claim and de- 
feat the creditors. 

The defendant’s counsel contended, first, That William 
was the mere agent and manager of his father, having no 
ownership in the property or crops; secondly, That, suppo- 
sing the principle of law contended for by the plaintiff’s 
counsel to be correct and applicable to creditors, it was ne- 
cessary to shew that the defendant had knowledge that Wil- 
liam was about to contract some one of the debts, under 
which the property was sold, and permitted him to get credit 
on the faith of the crops; so far from which, it was apparent 
that the defendant had no such knowledge, but was uuwil- 
ling and even remonstrated against his contracting debts. 

The Court charged, that, if William was the agent or 
manager ef the defendant, the plaintiff could not recover on 
the first ground, as representing William the debtor, because 
an agent has no property in the crop, and if injured must 
sue on his contract; but if the son took possession, not as a- 
gent but on his own account, with the understanding that the 
possession was his, and, although the title remained in the 
father, yet he was to have the privilege of using the planta- 
tion and negroes and be the owner of what he should make, 
subject to revocation by the father, whenever heshould think 
proper, the son’s taking possession would create such a re- 
lation:between him and his father, whether a tenancy from 
year to year or a tenancy at will, it was unnecessary to de- 
cide, as to entitle the son to a crop which he had planted and 
cultivated, although it was standing. on the ground at the 
time the father terminated the relation. It was not necessa- 
ry for rent to be reserved. A father might give his son a 
stated sum for his support, or he might give him the use of a 
plantation and negroes for that purpose. If he did so, and 
the son was at the expense of employing an overseer, hiring 
negroes, buying horses &c., although the father might re- 
voke the gift or loan at any time, still the son would be en- 


Skinner 
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Det. 1843 titled to the crop, which he had been at the trouble and ex- 


v 


pense of making. Whether the son was the mere agent, or 
was put in possession on his own account, was left to the 


Skinner jury. 


The Court further charged, that, if the defendant by put- 
ting the son in possession enabled him to acquire cred- 
it; if the creditors or any of them, under whose executions, 
the crop was sold, gave credit to the son, under a belief that 
he was the owner of the crops and had a right to dispose 
of them, and if the defendant knew that his son was enjoy- 
ing credit and going in debt, upon the faith of his being en- 
titled to the crops, and stood by, without taking any meas- 
ures to correct the false impression, he would not be allowed to 
set up his title to the crop, against the plaintiff, who repre- 
sented the creditors, although the jury should believe he 
was unwilling for his son to go in debt and remonstrated a- 
gainst his doing so, and althogh he did not know of his in- 
curring any of the particular debts sued on—on the same 
principle, that one, who stands by and sees another bny and 
pay for his horse, is not allowed afterwards to claim him, 
and one, who is in the habit of sending his servantto a store 
is bound to pay the account, though the master did not send 
him for a particular article. 

The defendant’s counsel also insisted, that, as to the filty- 
acre field, the sale was void, because the sheriff had no right 
to sell at the distance of two hundred and fifty yards. 

The Court charged, that it was not necessary for an offi- 
cer to go inside of a field, in order to sell a growing erop ; 
it was sufficient that he was within view and within such a 
convenient distance, that the persons attending the sale could 
examine for themselves and know what was offered for sale. 

There was a verdict for the plaintiff, and a new trial being 
refused and judgment rendered according to the verdict, the 
defendant appealed. 


Kinney and Jredell for the plaintiff. 
A. Moore for the defendant. 


Rurrin, C. J, This case arises out of the same trans- 
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action, which gave rise to that of Hollowell v Skinner, de- Dee. 1843 
cided at the present term, (ante p. 165); and, if ponstibeyte Skinner 
clearer for the plaintiff than that was. 

If the son was not occupying the plantation as the over- Skinner. 
seer and servant of the defendant, it must follow that hedid so 
on his own account and for his own benefit. We need not 
go minutely into the evidence for the purpose of establis!.ing 
the nature of the occupation ; no one can doubt from what 
the defendant said, and from what he and his son did, and 
from what they did not do, that the father was setting his 
son up in the world by giving him the use of the large 
property, of which he put him in possession—accordingly 
the young gentleman sold the crops of three years, and ap- 
propriated them to his own use, without claim or complaint 
of the father. What overseer or steward would have been 
allowed to act in that way? Could the father maintain ac- 
tions against the purchasers of the crops of 1837, ’38 and 
39, which the son sold? Why not? It is because the father 
never thought of claiming them, but intended that the son 
should so dispose of them and appropriate the proceeds ; in 
other words they were gifts. For the same reason the crop 
of 1840, produced during the son’s occupation and by his 
industry, is his, both for the benefit of himself and his cred- 
itors, The son’s possession began wiih an express gift of 
half the crop then growing, “and after that he, the fath- 
er, would be regulated as he thonght the conduct of the son 
merited.” That is the son’s own account of the matter, and 
he adds, ‘* that no more definite arrangement was ever 
made.” This certainly imports, that the father might resume 
the land and negroes when he pleased. " But it eqnally im- 
ports, that uoti! he should resnme them, he did not claim the 
crops that should be made, but that, as the first was the sou’s 
by express gift, so the others should be also. The son 
planted and cultivated the crop of 1840, to maturity, and 
therefore that belonged to him: and so, the jury, we think, 
were properly instructed. As the verdict, on this ground, 
was in poiut of Jaw right, the judgment roust be affirmed, 
notwithstanding, us we said in Hollowell v Skinner, we do 
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Dec’r, 1843 not concur in the opinion as to the quasi estoppel on the de- 
fendant. 

We also think the sale of the corn in the small field 
valid. Although the sheriff was not in, or immediately at 
the field, yet he was near enough to be in plain view, so 
that bidders saw for what they were bidding : and that is the 
purpose of requiring the thing to be present. 


Per Curiam, Judgment affirmed. 


WILSON C. WHITAKER & AL. vs. WILLIAM D. PETWAY, 
SHERIFF. 


Any irregularity in the return of a justice’s execution levied on land, as that 
it was not returned to the next Court, or that the personal property was not 
exhausted, or any error of the Court in ordering a sale of the land, when 
the personal property levied on has not been exhausted, can only be object- 
ed to by the defendant in the execution. 

On the application of a sheriff for the advice of the Court, how he is to ap- 
ply moneys raised by him under several fi. fa.s on judgments in Ceurt and 
writs of venditioni exponas issuing on orders for the sale of land levied on 
by a justice’s execution, the Court will not look behind the orders of ‘sale 


and the venditioni expenas issuing thereon. 

The case of Henshaw v Branson, 3 Ired. 298, cited and approved. 

Appeal from the Superior Court of Law of Edgcomb 
County, at Fall Term, 1843, his Honor Judge Bairey 
presiding. 

This case came before the Court upon the application 
of the defendant, the Sheriff of Edgcomb, to the County 
Court of that county, at August Term, 1841, which appli- 
cation was in the following words, viz: 

“The sheriff being doubtful to whom to apply the mon- 
eys raised by the sale of the defendant’s lands, as mentioned 
in his return on the fi. fa. of Wilson C. Whitaker against 
Benjamin P. Porter, brings into Court here the sum of five 
hundred and fifty eight dollars forty two cents, and asks ithe 
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advice of the Court how to appropriate the same—which Dec. 1843 


return is in the following words, viz : Watuies 
William D. Petway, sheriff of Edgecomb bringsintocourt 
here the sum of $558 42 arising from the sale of B. Porter’s 
lands, and not knowing how to apply the said moneys, asks 
the court how to appropriate the same upon the following 
statement of facts, to wit: James C. Marks, a eonstable, 
whose office expired at February Term; 1841, having in his 
hands sundry executions against the defendant Porter, to 
part of which Asa Edmondston and others were sureties, 
levied some of those executions, te- wit, those in favor of L. 
H. B. Whitaker, Pitman and Coker, on two negroes and a 
tract of land of Asa Edmondston, and on Porter’s preperty 
the 11th of January, 1841. The executions of John Bar- 
field, T. and B. Hunter were levied 2ist Dec. 1840, on Por- 
ter’s hogs, horses, corn &c. and on three negroes as well as 
on Porter’s land—the executions of Denton and others were 
levied on the 2d of February, 1841, on Porter’s land and 
property alone. Part of the personal property of Porter was 
sold by Marks on the Friday of February court, 1841, and 
by Mark’s returns brought the sum of $246.. The remain- 
der of the personal property of Porter, the negroes, was sold 
on the 4th Monday of March, 1841, for $551. The whole 
amount was applied by Marks to a part of the executions ia 
his hands, which were levied the 2ist of December, 1840, 
in favor of Barfield, excluding a part of Barfield’s execu- 
tions and the executions of T. and B. Hunter, then levied. 
The personal estate of Edmondston, levied on by Marks, 
remains unsold. On the 25th of May, 1841, Porter accept- 
ed notice of the levies on his land, and Marks returned them 
to May Term, 1841, of the County Court, on the 2d day 
thereof, and by order of the court venditioni exponag’ 
issued on them: to August Ferm, 1841. On the 13th of 
May, 1841, Thomas Maner, a constable, levied the execu- 
tion of James J. Philips, on the land alone of Porter, and 
returned the same to May Term, 1841, upon which, by or- 
der of the court, a venditioné erponas issued, returnable to 
August Term following. At May Term, 1841, Wilson C. 
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Dec. 1843 Whitaker obtained his judgment and execution issued there- 


Whitaker 
v 
Petway. 





on returnable to the succeeding August Term. The land 
was sold under all these several executions, which are now 
on file and returned herewith.” Signed “ William D. Petway, 
Sheriff.” 

Whereupon, Wilson C. Whitaker moved the court fora 
rule on the sheriff, first to appropriate the said moneys to the 
execution of James J. Philips, and then to his own, and the 
sheriff tcing in court here has notice. of the rule, with- 
out any other service. And the rule was continned. 

At February Term, 1842, the following entry was made 
on the minutes: Rule on plaintiff, Wilson C. Whitaker, 
to shew cause why the constable, James C. Marks, may not 
amend his constable’s levies, so as to describe more particu- 
larly the boundaries and location of the lands levied on.— 
Rule granted.” 

At May Term, 1842, the motion of Wilson C. Whitaker 
was overruled, and it was ordered by the conrt, that the 
moneys in the hands of the sheriff be appropriated pro rata 
to the venditioni erponas’, issuing from May Term, 1841. 
From this order Wilson C. Whitaker appealed to the Supe- 
rior Court. 

The case came on for hearing in the Superior Court of 
Law of Edgcomb county upon this appeal, when the follow- 
ing order was made: ‘* This case now coming on to be 
heard upon the return of the defendant, who is the sheriff 
of Edgcomb, and the exhibits filed inthe cause, The ceurt 
is of opinion, and doth so adjudge, that the moneys men- 
tioned in the said return, arising from the sale of the land 
of Benjamin Porter, he applied to the renditionis issuing 
upon the levies made by James ©. Marks and Thomas L, 
Maner, according to the dates of the said levies.” 

From this order Wilson C. Whitaker appealed to the Su- 
preme Court. 


Whi'aker for the plaintiff. 
B. Moore for the defendant. 
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DawieL, J. Both the County and Superior Courts pro- Dee. 1643 
cecded in their judgments on this rule, not barely to dis- Whitaker 


charge it as to the plaintiff, but directed the sheriff how he 
should dispose of the money, raised by the sale of the land, 
among the other execution creditors; a thing not called for 
by the rule, and which, therefore, we shall not determine in 
this opinion of ours. We, however, concur with the judge 
in his opinion, that the plaintiff has no right to any of the 
money arising from the sale of Porter’s land ; as there is not 
enough to pay the justice’s judgments. It is true, that the 
levies on Porter’s land by the constable, Marks, ought regu- 
larly to have been returned to the next Term of the County 
Court, which would have been February Term. And it is 
equally true, that the court should not have made any or- 
der for the venditioni to issue, until all the personal proper- 
ty, which had been levied on, had been first sold, and the a- 
mount creditedjon the justice’s judgments; then the balance 
only of the money due on the judgments would have to be 
raised out of the land under the venditionis. Henshaw v 
Branson, 3 Ired. 298. But who had a right to take advan- 
tage of these errors and irregularities? Porter, the defen- 
dant in these justice’s executions, and no body else, had a 
right to object. He, so far from raising an objection, actual- 
ly waived all errors, and permitted the orders to be made at 
May Term, as prayed for by the plaintiffs in those justice’s 
judgments, It isa maxim, that consent takes away er- 
ror. The venditioni in each case recites the levy on the 
land by the constable, and also the date of that levy. All 
these levies were made before the plaintiff obtained his judg- 
ment against Porter ; and, of course, as they are not void, 
have priority to the plaintiff ’s execution, 

As to the amendments permitted. to be made on. the returns 
of the justice’s executions by Marks, all we can say is, that 
the amendment was at May and was not appealed from. 
The question of its propriety, is, therefore, not before us, 
We cannot, in deciding this rule, look behind the orders of 
sale and the writs of venditioni exponas issued thereon. 
It is to be recollected, that = aa jutifies the sheriff and 


v 
Petway. 
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Dec. 1843. that he is, therefore, bound to pay the money to the creditors 


according to the preferences appearing upon their execu- 
tions. Here Whitaker's isa fi. fa. tested at May Term; 
while those of theother creditors are writs of vendilioni ez- 
ponas on levies before May. The rule ought theretore to 
have been discharged and the judgment is affirmed with 
costs, 


Per Curiam, Judgment affirmed. 


@ 
BENJAMIN ROBINSON vs. DANIEL GEE. 


Where the grantor of a tract of land reserved to himself and his heirs “all 
the saw-mill timber on the land standing or being, or which may hereafter! 
stand or be on the said land or any part thereof ;” held that the grantor and 
his assignees had only a right to the saw mill timber then on the land or to 
such trees as might thereafter become fit for saw mill timber, when they 
became so fit, but that they had no right to prevent the grantee of the land 
from cutting down pine saplins, though these might, if left undisturbed, 
have become saw mill timber at some future time. 

Held further, that if the person claiming under such reservation of saw-mill 
timber had been injured by the grantee of the land cutting down such 
timber, his proper remedy was by an action of trespass guare clausum fre- 

mm 

The case of Britiain v McKay, 1 Ired. 265, cited and approved. 

Appeal from the Superior Court of Law of Cumberland 
County at the Special Term of the said Court in December, 
1843, his honor Judge Man y presiding. 

This was an action of trespass guareclausum fregit brought 
to recover damages for cutting down and using a number of 
pine saw-mill timber trees, and for cutting down and using 
pine cord wood, and for cutting down and using pine rail 
timber, not needed nor used for plantation purposes, 
upon acertain tract of land. The plaintiff produced a 
deed, dated in July, 1800, from Archibald Reed to James 
Gee, of whom the defendant was the son and heir. This 
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deed conveyed to the.said James Gee the tract of land in Dec. iss. 
question, called “the pine thicket” containing 200 acres, “Robinesn 
‘to have and to hold the aforesaid tract or parcel of land with =v 
all and singular the appurtenances to the same belonging or ©. 
appertaining, reserving only to himself the said Archibald 
Reed and his heirs and assigns forever all the saw-mill pine 
timber on the same land standing and being or which may 
hereafter stand or be on the said land or any part thereof, 
with full and absolute privilege of egress and regress in and 
upon the said land at all times for the purpose of cut- 
ting or taking away the said reserved timber except 
only such timber as shall be at any time necessa- 
ry for fencing and for plantation uses on the said land.” 
And then followed the usual covenant of warranty. The 
plaintift then produced a deed dated in February, 1803, 
from the said Archibald Reed to one David Anderson in 
which the description of the pretises conveyed is as fol- 
lows, “a certain piece or parcel of land in the said County 
of Cumberland, situate, lying and being as follows, “ Be- 
ginning &c.” (here the boundaries are described) “ being 
the same land which was sold to James Gee some years a- 
go and the saw mill timber excluded—which saw mill tim- 
ber on said land the said A. Reed only sells to David Ander. 
son and his heirs &c. forever, and the said A. Reed doth 
warrant and defend the sameto the said David Anderson 
and his heirs forever, and that the said D. Anderson shall at 
all times and when he pleases, go upon the said land 
and take off and cut down any such saw mill tim- 
ber as he thinks proper free from any hindrance or molesta- 
tion whatsoever from the owner of the said land or any oth- 
er person or persons.” By virtue of an execution issuing on 
a judgment against the said David Anderson the sheriff sold, 
and, by deed bearing date the 4th November, 1818, convey- 
ed to Jonathan Evans in fee “a certain piece or parcel of 
land &c.” (describing it) “ being the same land sold by Ar- 
chibald Reed to James Gee on the 15th of July, 1800, and 
all of the pine saw mill timber excepted thereon, which 
said pine saw-mill timber was sold by the said A. Reed to 
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Dec. 1843 TI), Anderson by deed bearing date the 28th of February, 
1803 ; and it is the true intent and meaning of this instru- 
ment to sell and convey only the pine saw-mill timber which 
now is and which ever hereafter shall be on the aforesaid 
200 acres of land, with all the rights and privileges vested 
in the said D. Anderson.” Jonathan Evanson the same day ° 
by deed conveyed to the plaintiff all that had been conveyed 
to him by the said deed of the Sheriff. It was in evidence 
that the tract of land, called “The Pine Thickett,” had nev- 
er been cleared except about three acres, upon which was a 
honse inhabited, and that nearly the entire growth thereof 
was pine—that the widow of James Gee, after his death, 
which happened nearly forty years ago, had used the land 
without stint as her own, and enjoyed more than twenty 
years actual pessession of it; and there was no proof that 
the plaintiff, or those under whom he claimed, had ever ex- 
ercised the right of getting saw-mill timber on the said land, 
but it was in proof that he had got some rails thereon about 
the time of the alleged trespass by the defendant, and also 
that the defendant acted under his mother’s authority. It 
was also in evidence that the defendant admitted he had cut 
down for market about thirty cords of pirie-wood, but denied 
that he had cut down any trees fit for saw-mill timber. And it 
was also proved that, at divers times, the defendant had cut 
down pine wood for the use of his mother’s plantation adjoin- 
ing, though no times were fixed upon as those at which the 
acts were done. 

It was insisted by the defendant that the plaintiff could 
not recover in this action, first, Because the reservation in 
the deed from Reed to Gee was void as a reservation; second. 
ly, That it could not operate legally as an exception, and, 
therefore, first, that Reed had nothing in him to convey to 
Anderson, and, secondly, that even if Reed had any thing in 
him and had conveyed to Anderson, the judgment, execution 
and Sheriff's deed had not conveyed that interest from An- 
derson to Evans; thirdly, That the plaintiff and those un- 
der whom he claimed had lost their right by lapse of time, 
there being no proof of its having ever been exercised; 
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Fourthly, that, supposing the exception in the deed from Dee. 1813 


Reed to Gee to be valid, there was an exception to an excep- medeatin 
tion, which gave Gee a right to use even saw mill pine tim- = y 
ber, when necessary for fencing or other plantation uses, 
and that the proof was that any timber of any description 
taken by the defendant had been for fencing or other plan- 
tation uses; Fifthly, that there was no proof that. any saw 
mill pine timber had been used or taken by the defendant for 
any purpose; Sizthly, the defendant relied on the statute of 
limitations; and Seventhly, that the action of Trespass 
quare clausum fregit was not the proper action, if the 
plaintiff could maintain any action. 

His Honor charged the jury. Reserving all other ques- 
tions, which had been raised by the defendant in this cause, 
he left it to them to say, whether the defendant had at any 
time within three years before the institution of the plain- 
tiffs aetion, cut down or otherwise used or destroyed any 
pine trees fit tor saw mill timber, not necessary for fencing 
the land or other plantation uses, or had commanded the same 
to be done or had assented to its being done before or afier- 
wards or had taken benefit thereof. For the present he held 
the action to be properly brought; and that the plaintiff had 
a right to all the saw mill pine timber, which might at any 
time be standing on the said land, subject to the exception, 
that the defendant might nse as much thereof as might be 
nocessary for fencing or other plantation uses on. the said 
land; what was saw mill pine timber was a question for 
them; and havingascertained what was saw mill pine timber 
from the evidence submitted to them, they were next to en- 
quire if the defendant had used or caused to be used, at any 
time within three years before the plaintiff’s suit, any such 
timber; and, if so, whether it was necessary for fencing or 
other plantation uses on the said land, and if they so found 
they would assess the plaintiff’s damages accordingly; -oth- 
erwise they should find for the defendant. The jury found 
a verdict for the defendant, The plaintiff moved for a new 
trial, First, because his Honor did not, as requested, charge 
the jury, that, if the defendant cut or used any pine timber, 
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Dec. 1843. wnich might thereafter have become fit for saw mill timber, 


Robinson 


v 
Gee. 


unless it was necessary for fencing or other plantation uses, 
he was guilty of a trespass; Secondly, Because his Honor 
did not charge the jury, that, ifthe defendant cut or used (or 
caused it to be done) any pine timber fit for saw mill purposes, 
he was guilty ofa trespass, whether the same was applied te 
fencing or other necessary plantation uses on said land or 


not. 
A new trial was refused, and judgmeut being rendered 


pursuant to the verdict, the plaintiff appealed. 


Henry and Winslow for the plaintifl. 
Strange for the defendant. 


Danret, J. The plaintiff contends, that the Judge should 
have charged the jury, that he was entitled to recover, if 
the defendant cut down on the said land pine trees or sap- 
lins, growing and progressing to timber, and which would in 
time become saw-mill timber, provided they had not been 
thus prematurely cut down. He insists, that he, as assignee 
had a title tosuch growing pine trees and saplins, under the 


reservation in Reed’s deed to Gee, “of ell the saw-mill pine 
timber on the same land standing and being, or which may 
hereafter stand or be on the said land.” It seems to us, 
however, that the reservation in Reed’s deed, embraced only 
the saw-mill pine timber that was then standing, with a con- 
tingent use to him and his heirs and asssigns, to any pine 
timber standing on the land when it by growth had become 
fit for saw mill purposes. ‘The reservation is not ofall kinds 
of trees, but only of the pines, and not of all the pines, but 
only of saw mill pines. Whilst the pine trees were saplins, 
were in an unfit state fur saw-mill timber, they were a part of 
the residue of the inheritance, and might be used with that 
residue, by the owner of the same, in any manner he pleas- 
ed. But when any of the trees and saplins by full growth 
became timber, fit to be used at the saw-mill, then there 
would be a cesser of estate in those trees, by the owner of 
the land, and an use in the said timber trees would spring 
up and vest in him, whoever he was, who could deduce his 
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title under the said reservation; with a perpetual licence, to Dec’r,1843 
enter and cut and carry away the timber; Clap v Draper, 4 ren 
Mass. R. 266, where much of the learning on this subject, 
is to be found. It could never have been intended by Reed, Gee. 
when he made the reservation, that the 200 acre tract of land 
should be a perpetual plantation for the raising of pine time 
ber for his benefit. But Reed in his deed, conveyed to An- 
derson and his heirs for ever, “ the saw-mill timber only.” 
The plaintiff has therefore only the interest that was in An- 
derson by force ofthe deed from the sheriff to Evans. It would 
seem that Evans only got what was then of full growth for 
timber; but, at all events, until the pine trees became fit for 
saw mill timber, Reed or the plaintiff had no title in them. 
No use in the trees could, until then, spring up for his bene- 
fit. It seems to us that the plaintiff had no title in the trees, 
that were cut by the defendant. 
If he had, this action was the proper one for his redress. 
See the above cited authority, and Brittain vs McKay, 1 
Ired. 265. 


Per Curiam, Judgment affirmed. 








IN THE SUPREME COURT 


ADELAIDE 8S. MEARES vs WILLIAM B, MEARES’S EXRS. 
AND AL. 


Dec’r, 1843 A provision by a parent for a child in any manner or at any time—except in 

———-~=«=« the case of partial intestacy—excludes such child from the benefit of the 
Act of 1808, Rev- Stat. c. 122 s. 16, providing for children born after the 
making of their father’s will; yet, to have that effect, the estate derived 
by such child must be ex provisione parentis, and not from any other 
source. 

A provision however inadequate, will exclude a child from the benefit of this 
act. 

W here there is a gift in a will to a class of persons, as to children, Courts are 
always anxiousto effectuate the intention of the testator, by including in 
it as many persons, answering the description, as possible. 

When legacies are given to children, payable or to be divided at some period 
subsequent to the testator’s death, then those persons, whether born before 
or after the making of the will or before or after the death of the testator, 
who come into being before the period of division &c. and answer the des- 
cription at that time, are entitled. 

In_ construing a father's will, although the division may not be postponed, 
a gift to his own children will be held to include all of them in being at his 
death, unless it be evident upon the will that the testator meant the provis- 
ion only for those living at the date of the will. 

The cases of Vanhook vs Rogers, 3 Mur. 178; Fleetwead vs Fleetwoed, 2 
Dev. Eq. 222, and Knight vs Wall, 2 Dev. and Bat. 125, cited and approv- 
ed. 


Appéal from the Superior Court of Law of New Hanover 
County at Fall Term, 1843, his Honor Judge Barr.e pre- 
siding. 

This was a petition filed by the plaintiff, who was a daugh- 
ter of William B. Meares decd., born after the making of her 
father’s will, to obtain a share of his estate, under the pro- 
visions of the act of Assembly, Rev. Stat. c. 122, s. 16, 17. 
"The executrix and the legatees, heirs and next of kin of the 
deceased, were made parties defendant. ‘The following are 
the material facts disclosed by the pleadings. 

On the 15th of October, 1838, William B. Meares made 
his will, of which he appointed his wife executrix. The 
will gives to her certain real and personal estate for her own 
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immediate use, and then confers the power of selling all the Dec, 1843 
other parts of the testator’s estate, real and personal, at such 
times and on such terms, as the executrix might think best. —v 
Out of the proceeds of the sale, or out of the profits before a Meares 
sale, the testator directs his debts to be paid, and two small 
anuuities to be paid until January, 1844, to his two eldest 
sons. Then come these clauses: “‘ As my executrix is au- 
thorized, but not required, to sell my real estate, and will in 

that regard be governed by circumstances, to wit, the prac- 
ticability of effecting sales without too great sacrifices, and 

it will be necessary for the support of my family.and edu- 
cation of younger children to work my rice lands ifnot sold, 

and, if sold, the money on interest will be required for the 
same purpose ; I direct my executrix not to make any divi- 

sion ofthat part of my estate, not given to my wife, among 

my legatees, until the Ist day of January, 1844 ; and that, 
until that time, the whole of my estate, not given to my wife, 

be kept as a common fund for the maintenance of my fami- 

ly (my wile incladed) and the education of my childten: and 

on the Ist of January, 1844, or as soon after as praticable, 
such of my real estate, as may remain unsold, must be sold; 

and whatever estate there may then be shall be divided as 
follows, to wit, into as many equal shares as | may have chil- 
dren then living, adding one share for my wife; and I give 

one share thereof to my wife. I then will that the residue, 
after taking out my wife’s said share, shall be valued, and 

one fourth part thereof equally divided among my sons Hen- 

ry W,, Thomas D.. Gaston and John L. Meares, which I 
give tothem and their heirs. The then remainder of my 
estate I direct to be kept together as a common fund to main- 

tain and educate those of my children who are younger than 

my sou John L.; and so to continue until the 1st of January, 
1851. I then direct that the estate then remaining unexpen- 

ded be divided as follows, to wit, that my sons William B., 
Oliver P., Edward G. receive a sum equal to that allotted to 

my other children in 1844, and my son Walker a like sum 

and $5U0 more to bring up his education to equal maturity; 

and that the residue then : or be equally divided a- 
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Dec. 1843.mong all my children then living; and in case either 
of my children should then be dead and have left a 
child or children, such child or children shall have 
their parent’s share.” Thep follow several clauses, in 
which the testator directs that any meney not necessary for 
the maintenance of his family and education of his “ chil- 
dren,” should be invested in stocks ; and, upon the death of 
any of his “children” under 21 and without leaving issue, 
Jimiting over the share or shares of the one or more, so dy- 
ing, to the “ survivors or survivor of his children,” and, up- 
on thie death of “all his children” under 21 and without 
Jeaving issue at their death, he gives the whole property to 
his wife. The testator then adds: 

“Tt is my will and [ so order, that all my children be lib- 
erally educated, and that there be expended upon their edu- 
cation as much as may be necessary for that purpose, even 
if it exhaust both profits and principal; and, further, that if it 
shall appear in January, 1844, that my younger children 
cannot be educated from the income of my estate, if the al- 
Totment and division, herein before appointed to be then 
made, should be made, then I direct that said allotment and 
division shall not be then made, but my estate must be kept 
logether and the income expended on the education of my 
younger children-” . 

At the time of making the will, the testetor had the eight 
sons mentioned in it and no other child. In May, 1839, the 
testator had a daughter born, Adclaide S. Meares, who 1s the 
present plaintiff; and in October, 1841, the testator died, 
leaving his wife and the nine childreu, before mentioned, 
surviving him. 

In September, 1843, the present suit was commenced by 
petition by the daughter Adelaide S., by a next friend, a- 
guinst her mother and brothers, setting forth the facts above 
and claiming to have suchportions laid off to her of the testa- 
tor’s personal and real estate, as she would have been enti- 
tled to, had her father died intestate—insisting that he had 
made no provision for her. The answers admit the facts, 
but insist, on the other hand, that the will does provide for 
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the plaintiff, and therefore that she can ‘have nothing more. Dec. 1843 
In the Superior Court there was a decree pro forma for the 
plaintiff, and an appeal to the Supreme Court. 


Badger for the plaintiff. 
No counsel for the defendants. 


Rurrin, C. J. The present proceeding is founded on 
the act of 1808, “to provide for children born after the ma- 
king of their parent’s will,” by which it is enacted, that, 
when a child shall be born after the making of the parent’s will 
and such parent shall die without having made provision 
for said child, the child shall be entitled to such portions of 
the personal and real estates of the parent in value, as he or 
she would have been entitled to, had the parent died intes- 
tate; which portions are to be made up in a manner speci- 
fied in the act. The plaintiff’s right, therefore, depends up- 
on the enquiry presented in the pleadings, whether her fath- 
er’s will does or does not make provision for her. The act, 
indeed, does not require that the provision by the parent for 
a child, born after his will was made, should be by the will 
itself; and there is no doubt that a provision under a 
settlement or otherwise, executed either before or after the 
birth of the child, would prevent the claim of a portion un- 
der the act. For the act does not proceed upon a notion of 
compelling the parent against his wishes to give an equal 
share of his estate or any part of itto every child. But it 
supposes that every parent is desirous of performing the nat- 
ural duty of making a provision for each child ; and, there- 
fore, when it happens that a will is made by a parent, who 
did not contemplate the birth of a child subsequently, and 
in consequence of that gave away all of his estate to his 
other children or to other persons, thereby leaving an after 
born child destitute, the law interposes this provision bene- 
ficently as supplying that, which it presumes the parent 
must have intended to make and would have made after the 
birth of the child, had not death surprised him, or a mistake 
as to the effect of his will, or an unaccountable supineness, 
prevented him from making the alteration dictated by natu- 
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Des. 1843 ral affection. But this cannot apply to the case of a compe- 


Meares 
Vv 


tent provision by other means; for we can see there a rea- 
son, consistent with nature, why the parent should not alter 


Meares. his will, or even declare in it why he does not make therein 


a further provision for such a child. It may be said, in- 
deed, that would apply equally to a case, in which the pro- 
vision for the child came from a grandfather, or a collateral 
relation, or even a stranger ; since the substance is, that the 
child is not unprovided for, and that may have induced the 
parent not to givemore. But it is impossible that the wisest 
men can foresee every possible state of facts on which alaw 
may operate, and provide in it accordingly. The usual 
source of provisions for children is the parent, and therefore 
the Legislature has adopted its enactments to that case, and 
confined them to it. While, therefore, a provision in any 
manner or at any time by the parent for the child—except, 
by necessary construction of the act, one by reason of a par- 
tial intestacy—excludes the case from the operation of the 
uct of 1808; yet to have that effect, the estate derived by the 
child must be er provisione parentis, both by the words 
and the spirit of the act. 

But in this case, there is no other provision for the plain- 
tiff but that in the will, if there be any in that instrument; 
and the case, therefore, turns on the construction of the will. 
If the act of 1808 had never passed, there is little doubt 
that it would be readily discovered, that this will did not ex- 
clude, but included, the plaintiff; for courts are always anx- 
ious to effectuate the intention of testators, when there is a 
gift to a class of persons, as to children, by including in it 
as many persons, answering the description, as possible: 
seeing they all-stand in the like relation to the testator, and, 
when a parent, in a very near relation. In consequence of 
this inclination a number of rules of construction have been 
laid down, under several of which the plaintiff would get a 
provision, though it happens an inadequate one, under her 
father’s will. For, although, when it is clear a testator 
meant to confine the gift to children, or to any other class 
of persons, to those only who were in esse at the making of 
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the will, that meaning must.govern ; yet the intention must Dec. 1843 
be plain, to have that effect. When, however, legacies are). 
given to children, payable or to be divided at some period =v 
subsequent to the testator’s death, then those persons, whe- Meares, 
ther born before or after the making of the will, or before or 
after the death of the testator, who come into being before 

the period of division &c. and so answer the description at 

that time, are entitled. Vanhookv Rogers, 3 Murph. 178. 
Fleetwod v Fleetwood, 2 Dev. Eq. 222. Knight v Wall, 

2 Dev. & Bat. 125. Butin construing a father’s will, al- 
thonyh the division may not be postponed, a gift to his own 
children will be held to include all of them in being at his 
death, unless it be evident upon the will that the testator 
meant the provision only for those living at the date of the 

will ; forthe law presumes he intended to fulfil his natural 
duty by providing for each one, and, therefore, if it be pos- 
sible, receives his words in that sense. This is strongly ex- 
emplified in the two cases of Matchwick v Cock, 3 Ves. 

609, and Freemantle v Taylor, 15 Ves. 363; the former of 
which was decided by Lord ALvanLey, and the latter by 

Sir Witt14m Grant; in which it was very apparent that 
only the children in existence when the will was made were 
within the contemplation of the testators; yet as there was 

no apparent purpose to exclude others, those after born were 
admitted under the general term “children” of the testator, 
Here we have not only the circumstances, that there are fu- 

ture divisions, and that the objects of the testator’s bounty 

are his own children, but the testator says that in the mean 

time *‘all my children” shall be educated in the best man- 
ner; and, then, those divisions are to be made in shares 
equal in number to the children then living, and finally, 

the residue, after taking out certain parts for four named 
sonsin 1851, is then to be equally divided between all the 
testator’s children then living. Were is an express provi- 

sion for the plaintiff, to say nothing of the cross limitations 
among the children upon the death of any not leaving a 
child and under age. As before mentioned, the statute only 
provides for the case where the parent dies without having 
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Dee’r, 1843 made provision for the child; which means, withont making 


any provision. For the ect does not mean to judge between 
the parent and child as to the adequacy of the provision he 
may choose to make; but only to supply his accidental o- 
mission to make any, and, in doing that, the rules of the stat- 
utes of distributions and descents are adopted, because thera 
is no other. 


Per Curiam, Decree reversed and petition 
dismissed. . 


WILLIAM McKINDER vs. THOMAS B. LITTLEJOHN, ADM’OR 
OF WILLIAM VAUGHAN, DEC’D- 


Where a debtor relies upon the presumption of payment from the lapse of 
time, and the creditor endeavors to rebut that presumption by shewing his 
insolvency, the creditor may also offer in evidence the circumstance of the 
debtor’s residing at a great distance from him, as tending to shew that, al- 
though the debtor may have had property for a short time, yet the creditor 
had not an opportunity of knowing that fact a:.d of getting satisfaction out 
of that property. 

The case, McKinder v Littlejohn, 1 Ired. 66, cited and approved. 


Appeal from the Superior Court of Law of Granville 
County, at Fall Term, 1843, his Honor Judge Manty 
presiding. 

This was an aetion of debt, commenced the 31st of July, 
1837, on a bond given by the defendant’s intestate and one 
John Vaughan on the 15th of August, 1811, payable the 3lst 
of August, 1811. The Jefendant pleaded “payment,” and to es- 
tablish it relied on the presumption of payment from the lapse 
of time. This presumption was attempted to be rebutted on the 
other side by proof of the insolvency of the defendant’s intes- 
tate, connected with his residence at a great distance from the 
place where the plaintiff resided. It was admitted that the 
plaintiff resided in Norfolk, Virginia, and the defendant’s intes- 
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tate, after his removal in 1812 from North Carolina, where Dec. 1843. 
the debt was contracted, resided until his death in 1819, McKinder 
in the State of Mississippi. John Vaughan, the other obli- — v 
gor, it was admitted, had always been insolvent. The plain- Littlejohn. 
tiff’s witnesses deposed that the defendent’s intestate was in- 
solvent, when he came to reside in Woodville, Mississippi, 

in the year 1812; that his practice then as a physician did 

not more than defray his and his family’s ordinary expen- 

ses ; that he was never able to pay for the house in which 

he lived, of which the price was only $250; that he left at 

his death some of his store bills unpaid, and from the insol- 
vency of his estate they never will be paid ; that he was in- 
solvent when he died, leaving his only child upon the chari- 

ty of his friends. It was also proved that, a short time before 

his death, he wrote a desponding letter to his brother in this 
State, complaining of his continuing distressed circumstan- 

ces as to property and his had:state of health, and begging 

his brother to take care of his child in case of death, which 

he shorily expected. It was proved that this letter was of 

the same character with many others to his brother during 

his residence at Woodville. The pleintiff’s witnesses de- 
posed, that, at no time from his coming to settle at Wood- 
ville to his death was he able to pay a sum equal to this 
debt, except the current bills for the support of himself and 

his family, and indeed that he did not pay all of them. On 

the other hand the defendant’s witnesses deposed, that when 

the defendant’s intestate went to Woodville in 1812, he was 
insolvent; that he then commenced the practice of medi- 
cine and had a very good practice, supposed to be worth np- 
wards of $2000 a year up tothe year 1817 or 1818, when 
from his bad health he was compelled to give up his profes- 
sion ; that he then obtained five or six thousand dollars 
worth of goods, and carried on merchandize for about eigh- 

teen months until his death in 1819; that he was in posses- 
sion of a dwelling-house and lot, a store house and a doc- 
tor’s shop ; that he was reported to be solvent and in good 
credit ; and these witnesses gave it as their opinion that he 

was able in those times to have paid the debt now sued for. 
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Dec, 1843. The defendant’s-counsel prayed the Court to instruct the 

Me Kinder)": as follows, 1st That if upon the evidence before them 

v they should be of opinion that the defendant’s, intestate 

Little john. was, during his residence at Woodville in Mississippi, sol- 
vent and able to pay the plaintiff’s debt, then the presump- 
tion of payment was not repelled, and they should find for 
the defendant on‘his plea of payment. 2dly, That if, upon 
the said evidence, the fact of the intestate’s solvency during 
his said residence was left in doubt, so that the jury 
should be unable to say from the evidence, whether he was 
solvent and able to pay or the contrary, then, as it was for 
the plaintiff to shew the insolvency affirmatively, the defend- 
ant was entitled to the benefit of the doubt, and the jury 
should find for the defendant on his said plea. 3dly, That, 
if the evidence did not shew to the jury a continued inabili- 
ty in the said intestate to pay, from the 21st of August 1811, 
till his death, the presumption of payment remained, and 
the jury should find for the defendant on his said plea.— 
Athly, That, if the jury believed the witnesses for the defend- 
ant instead of those for the plaintiff, and found the solvency 
and ability of the said intestate to be as stated by the said 
witnesses for the defendant, then the presumption of pay, 
ment was not repelled, and they should find for the defend. 
ant onhis said plea. Sthly, That, in passing upon the plea 
of payment, the jury were not at liberty to consider the resi- 
dence of the parties, that is to say, that of the plaintiff in 
Virginia and that of the intestate in Mississippi, as repelling 
the presumption of payment or as affording any evidence 
tending to repel the same. 

The Court declined to give these instructions as prayed 
for, but instructed the jury, that whenever a bond like the 
one tefore them had continued to lie for twenty years or 
more alter it fell due, the law declared it should thereafter 
lie under a presumption of payment—that the jury, there- 
fore, in investigating the case, should begin by assuming the 
legal position, that the bond in question is paid, and then 
proceed to enquire whether there is proof sufficient to satisfy 
them that it is not paid; that it would be erreneous for the 
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jury to consider the case upon the point of enquiry, whether Dec. 1843. 
there is proof of payment in the defence; that the plaintiff, —--—— 
, ‘ .. Mc Kinder 
to entitle himself to recover, must make out, as a part of his . 
case, not only that the bond was executed, but that it remains Littlejohn: 
unpaid; that proof of the negative was anactive duty, which 
the law cast upon the plaintiff, and, if he had not performed 
that duty, he had not entitied himself to the verdict of the 
jury. The jury were then directed to consider the whole 
testimony and determine, whether the presumption of fact, 
that the bond was paid, had been disproved or rebutted— 
whether the proofs with regard to the pecttniary embarrass- 
ments of the defendant’s intestate and the distance of his se- 
paration from the plaioatiff, taken together, were sufficient to 
satisfy them, that tke said obligor could not, and in point of 
fact did not, pay the bond. If theproof be sufficient and the 
jury be satisfied, that the presumption already explained has 
been repelled, there should be a verdict for the plaintiff; oth- 
erwise, if the jary be not satisfied, the presumption which 
the law raises must have its effect, and the verdict should 
be for the defendant. The jury were informed in conciu- 
sion, that the Court could not say there was no prooftending 
to shew that the bond was not paid. There was believed to 
be some proof (such as that already mentioned) bearing up- 
on this point, and it was submitted to them. Whether it be 
stifficient for the purpose was a question for the decision of 
the jury. 
The Jury found a verdict for the plaintif, and judgment 
being rendered thereon, the defendant appealed. 


Graham for the plaintiff. 
Badger and Iredell for the defendant. 


Daniet J. The defendant now insists, that if upon the 
testimony in this case the jury hada doubt, whether William 
Vanghan, at any time whilst he remained at Woodville, was 
able to pay this debt, then he was not insolvent within the 
meaning of the law, declaring that circumstance sufficient 
to repel a presumption of payment after a lapse of twenty 
years. The answer is, that r Court left it to the jury to 
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Dee’r, 1843 say, whether William Vaughan “could not pay” during that 
Mec Kinder “e- And the jury by their verdict havesaid, that he could not 
v have paid the debt during that time. If the evidence had 
Littlejohn. been sufficient, to have raised a doubt in their minds, we 
suppose that they would not have returned a verdict, that 

he was not at any time able to pay the debt. William 
Vaughan was insolvent when he gave the bond, and also 
when it became due. He removed to Woodville, a consider- 

able distance from the plaintifi’s residence; and in eight years 
thereafter he died insolvent. The Judge, in his charge to 

the jury, did, it is true, mix up the circumstance of distance 
between the parties, upon the point whether Vaughan could, 

and at any time did pay, during that period. The defend- 

aut eontends, that for a small space of time, (1€ months,) in 

the said twenty years, that Vaughan was, (by his witness) 
proved to have had in his possession, at Woodville, a house 

and lot and other property worth from five to six thousand 
dollars. And therefore, that he, Vaughan, was not contin- 
nously insolcent, during the whole space of twenty years 
from the time the bond became payable. ‘I‘he law makes it 

the duty of the debtor to seek his creditor and pay him. 
Take the fact to be, then, that for the space of 18 months, 
during the latter part of the first seven or eight years, in the 
twenty years from the time the bond became payable, 
Vaughan did have at Woodville the means of payment; then 

the circumstance of distance between the debtor and the cred- 

itor, might, we think be left to the jury, with the fact of a 
continuous insolvency during the residue of thetwenty years, 

as some evidence, that the debtor did not pay the debt during 

that small space of time. It comes within what was said by 

this Court, (MceKinder v Littlejohn, \ Ired, 66,) that the 
repelling of the presamption will not be hindered by the fact, 

that the debtor had a reversionary- interest in certain slaves, 
which: vested in possession but a short time before the suit 

was brought, when it did not appear that the creditor knew 

of the existence of the reversionary interest. The dis- 
tanee is material, only as preventing the possession of proper- 

ty by the debtor for but a short period from counteracting 
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the effect of insolvency, as a circumstance repelliug the pre Dec. 1843 
sumption of payment. For if the debtor, living more than a MeKinder. 
thonsand miles from the creditor, and in a situation between = y 
which, and the place of the creditor's residence there was Littlejohn. 
bunt little communication, should have had in possession 
property of value to pay the debt but for a very short time, so 

that the jury should think the creditor did not know of it 

and could not get payment out of that property, it might be 
regarded as being, substantially, a continued insolvency: es- 
pecially, where, as here, the debtor seems barely to have 

had possession of property, without its appearing how he 

got it and whether he had paid for it. Immediately after- 

wards, his state was that of absolute destitution. Therefore 

we think the residences of these parties was, in reference to 

the other facts, some evidence in aid of the insolvency and 

general state of destitution of the debtor. Lastly; we think 

of course, the Court ought not to have charged the jury, as 

prayed, that if Vaughan had in his possession any property 

at Woodville orany where else, then that fact took him out 

of the state of insolvency, which would repel the presump- 

tion of payment, after the lapse of twenty years. Although 


he might be able to live, yet if wholly unable to pay this 
debt, it is justly to be considered insolvency throughout. The 
Judgment must be affirmed. 


Per Curiam, Judgment affirmed. 





IN THE. SUPREME COURT 


HENRY J. CANNON vs. ETHELDRED J. PEEBLES. 


Dec'r, 1843 Where in a deed of tryst for the satisfaction of creditors, the maker of the 
————=-== deed reserves to himself a general power of revocation and the declaration 
of other trusts, by which he may be benefitted, the deed is fraudulent on its 


face and void. 
But where the maker of the deed only reerves the privilege of adding to the 


number of prefered creditors others of the same class, the deed cannot be 
pronounced by the court fraudulent on its face ; but it must be left to a ju- 
ry to determine whether such proyision was inserted with a fraudulent in- 


tent. 

The case of Caynon v Peebles, 2 Ired. 449, cited and approved 

Appeal from the Superior Court of Law of Halifax 
County at Fall Term, 1843, his Honor Judge Baiey pre- 
siding. 

This was an action of Trespass, in which the jury found 
a verdict for the plaintiff, subject to the opinion of the court 
upon the following case reserved. 

It was admitted on the trial that Samuel B. Spruill, on 
the 16th of August, 1841, executed a dved of trust for the 
purpose of securing certain creditors therein named, and 
that the same was duly proved and registered before the 
teste of the executions, or either of them hereinafier men- 
tioned—that the debts specified in the said deed were true 
debts—that the said Spruill, at the time ot the execution of 
the deed was insolvent, and unable to pay his debts—and 
that the deed conveyed or attempted to convey all his pro- 
perty. ‘I'he trust in the deed was, that the trustee should 
sell all the property, and apply the proceeds of the sale to 
the payment pro rata of certain debts particularly described 
and enumerated, and for which certain sureties, whose 
names were mentioned, were responsible, and then follows 
this clause in the deed: “Jt is however stipulated that as 
the said Samuel B. Spruill is anxious to save harmless all 
his sureties, if there be any of them unprovided for in this 
indenture, he is at liberty to direct them to be paid in like 
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manner as his other sureties are.” It was further admitted Dee. 1843 


that certain writs of fieri facias upon judgments against (oo, 
the said Spruill, one issuing from September Term, 1841,of vv — 
Northampton County Court, and one from the Superior Peebles 
Court of Wake county, tested of Autamn Term, 1841, du- 
ly came to the hands of the defendant, then sheriff of North- 
ampton county, to be executed, and that he, by virtue of the 
said writs, seized and took into his possession the negro 
slave Sam mentioned in the plaintiff’s declaration; and one 
of the slaves conveyed or attempted to be conveyed by the 
said deed; for which seizure this action was brought. It 
was also admitted that a debt of the said Samuel B. Spruill 
of about $70 or $80, to which one Colin W. Barnes stood 
bound as his surety, was not inserted among the debts pro- 
vided for in the deed, nor any provision made thereby for 
the said debt or the said surety, unless by the stipulation in 
the said deed heretofore referred to—that the said debt or 
surety was excluded without any act or direction of the said 
Spruill—and that no direction had been given by the said 
Spruill for the payment of the said debt. It appeared that 
the whole debts secured by the deed amounted to about 
thirty thousand dollars. 

And it was thereupon insisted by the counsel for the defend- 
ant that, upon the foregoing facts, and the stipulation in the 
deed reserving to the said Spruill power to direct surety debts 
unprovided for to be paid in like manner as others therein 
specified, the said deed was void as against his creditors, and 
that the plaintiff was not entitled to recover in this action 
for the said seizure by the defendant, while the counsel for 
the plaintiff insisted that the clause of the deed referred to 
did not in fact and in law confer the supposed power, and 
that, if itdid confer it, yet no inference of fraud could thence 
be drawn to affect the validity of the said deed, and, thereupon, 
the counsel insisted that the plaintiff was well entitled to 
maintain his action against the defendant. 

And it is agreed that should the opinion of the court 
be for the plaintiff, judgment shall be entered for him—oth- 
erwise for the defendant. 
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Dec. 1843. And his Honor being of opinion for the plaintiff, judg- 


“Cannon ment was accordingly entered for him upon the verdict, and 


v. the defend 
oe e defendant appealed. 


B. F. Moore and Iredell for the plaintiff. 
Badger for the defendant. 


Rurrin, C. J. When this case was here before, 2 Ired. 
449, the court declined deciding the point now made in it, 
because it did not arise on the state of facts. Besides, we 
consider every question affecting creditors, and on which 
there is even a slight probability of protecting then against 
the contrivances of insolvent debtors by assignments for the 
benefit of a favored few, to be a question well worthy of 
consideration, and, for that purpose, of being kept open un- 
til it comes up so directly as to make its decision a duty.— 
That duty has now arrived; and after having bestowed on 
it an earnest attention, we are of opinion, that the court 
cannot pronounce the deed fraudulent in law, and void up- 
on its face; and, therefore, that the judgment must be af- 
firmed. 

The deed was made in August, 1841, with a provision for 
a sale in January, 1842, at the latest, and directing the pro- 
ceeds to be applied to the satisfaction of a number of speci- 
fied debts, for which Mr. Spruill had given sureties, and 
which amounted to more than twice the value of all his pro- 
perty. Ithas then this clause: “It is however stipulated, 
that, as the said Samuel B. Spruill is anxious to save harm- 
less all his sureties, if there be any unprovided for in this 
indenture, he is at liberty to direct them to be paid in like 
manner as his other sureties are.” And it now appears, that 
there was a debt of that character for about $80, which was 
not mentioned in the deed. It is insisted on the part of the 
defendant, that this gives to the debtor an undue control 
over the trust fund, amounting substantially to a power of 
revocation and appointment, and, therefore, the deed is frau- 
dulent and void. 

We fully agree, that if this deed contained such a power as 
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that supposed, it would be clearly fraudulent. - A provision Dec. 1843. 
for the debtor himself or his family before his debts be paid, Gos, 
and a requisition on the creditors that they should consent v 
to such provision or should release him ; or any other clause Peebles. 
by which it is apparent that the debtor executed the deed for 
his own advantage, would constitute fraud. Those purpo- 
ses, thus expressed in the deed, are so directly dishonest 
and against law, that no evidence dehers can explain them 
away. ‘Therefore the Court may say the fraud is patent in 
the deed, and makes it void in law. 

A general power of revocation and appointment will have 
the same effect ; for that is virtual ownership of the proper- 
ty, as the law supposes that every such power will be executed 
for the benefit of the person who has it. And as to the intent, it 
is the same, whether the power be in forma general and abso- 
lute power of revocation, or a power to encumber at the pleas- 
ure of the grantor as was decided ia Tarback v Marbury, 2 
Vern. 510. There one made a deed to trustees and their heirs in 
trust to sell and pay all his debts, with a power, nevertheless, 
to himself to mortgage such part of the estate as he should 
think fit. Then judgments were obtained against him ; and 
the qnestion in the cause was, whether they were to come 
in, under the deed, and be paid in an average with other 
creditors or be preferred as judgment creditors. It was held, 
that the deed was fraudulent as to the creditors by judgment, 
because the power to mortgage and charge what sums hé saw 
fit was a power to charge to the full value of the estate so asto 
amount in effect to a power of revocation. That decision in re- 
ference to creditors, is in the spirit of the clause of the St. 27 
Eliz. c, 4, which makes void against purchasers a previous 
conveyance with power in the grantor to revoke, alter, or de- 
termine it, althongh he had rot revoked it before the second 
conveyance. Of this statnte Lord Coke says in Ticine’s case, 
3 Rep. 83, a., that it made voluntary deeds made with pow- 
er of revocation, as to purchasers, in equal degree with con- 
veyances made by fraud and covin to defraud purchasers. 
And in 82, b. he Jays it down, that if A. reserves to himself 
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Dec. 1843 a power of revocation, with the assent of B., and afterwards 
———— A. bargain and sell the land to another, this bargain and 


Cannon 


v 


Peebles. 


sale is good within the remedy of the act ; for otherwise the 
good provision of the act by a small addition, an evil inven- 
tiop, would be defeated. This last observation is, probably, 
to be understood with some qualification; for where the pow- 
er of revocation is not absolnte but clogged with a con- 
dition that is not illusory, the deed would not seem to be 
more within the reason than the words of the statute. Thus 
in Doe on Dem. Willis v Martin, 4 T. R. 39, it seems to 
be yielded on all hands, that a settlement, with power to the 
settler to revoke, and the trustees to sell the estate, so as the 
purchase should be paid to the trustee and invested in other 
lands to the same uses, would be good : going clearly upon 
the ground, that there could be no benefit to the settler un- 
der the power, since he was not to get the money, but the 
trustee was interposed to take the money for the benefit of 
others, and therefore was not a mere color. But if the con- 
dition be but colourable so that that the power is, in fact, 
tantamount to a power of revocation, it will however, veiled 
by artifice, make the deed void as to a purchaser. ‘Thus in 
Lavender v Blackstone, 2 Lev. 146, A. was indebted £4000, 
for which T. L., his father-in-law, was his surety, and at the 
instance of 'T’. L. he levied a fine to two persons in fee, in 
trust at the request of T. L.. to sell any of the land and 
pay those debts or any others for which T. L. should be 
bound for A."; then, to pay all such debts of A., as were 
then due and should be certified by A., and his creditors by 
a certain day ; and then upon ulterior trusts, not necessary to 
be noticed at present: with a proviso (amongst others) that 
with consent of the father-in-law, T. L. and one R. L. the 
said A. might make leases for any part of the lands for 
any nomber of years, with or without rent. A. and the 
trustees sold and conveyed land to the value of £12,000, 
and therewith debts wete paid; then A. alone sold other 
lands of £400 per. an. and conveyed them, and the purcha- 
ser held them many years without disturbance; and then 
mortgaged the residue of the land; and upon a trial at 
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bar of an ejectment between the mortgagee and one claim- Dec. 1843 
ing under the fine, the jury found for the mortgagee under Goo, 
the direction of the Court, for these reasons: The continu- 
ing in possession and the ssle of £400 pr. an. by himself Peebles 
solely, while the trustees joined in the sale of the other part, 

was a badge of fraud: secondly, the proviso to make loans 

for any term without rent with consent of the trustees,-put it 

in his power todefeat the wholesettlement, and those were trus- 

tees of his own voluntary nomination. This case presents sev- 

eral points for observation, material to that now before the 
Court. One is, that the first reason must have been one left 

to the jury, since the circumstances on’ which it rests are 
stated to be badges—and but badges—of fraud. Another is, 

that the next was, probably, left to the jary also, as the 
Court could not know that the trustees (whose consent was 
required) were the mere agents of the settler, put into the 
deed to help on his views and not to check him when about 
acting to the prejudice of the creditors. But if that was 

not so, and the Court directed the jury to find the deed frau- 
dulent, as coming within the St. 27 Eliz. it must have been 

on the ground, that the power to lease without rent, under 

any restriction as to consent of others, must have been inser- 

ted with a view solely to the personal advantage of the set- 

tler in getting heavy fines, which would go into his own 
pocket, instead of rents, which wou!d go to those to whom 

the estate would go under the settlement: still having res- 

pect ta the benefit provided in the conveyance for the gran- 

tor. But the most apposite fact to our present purpose is, 

that one of the uses of the fine is precisely ofthe same charac- 

ter with the clause in this deed, on which it is impeached, 

and so far from having been decmed a fraud per se, which 
avoided the conveyance in law, it was not even noticed to 

the jury as one of the badges or evidences of fraud to be 
considered by them. The provision alluded to is that 
before mentioned secondly ; that is to say, “in trust to pay 
such debts of A. as were then due and should be certified 

by A. and his creditors within « time limited.” It is not, 
therefore, the mere fact, that the appropriation of the 
trust fund may be changed, or a. the debtor may modify the 
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Dec. 1843. appropriation by letting in other creditors existing at the 


yer on 


v 
Peebles. 


tine, that converts the power to do those acts into a faudu- 
lent power of revocation, either literally or substantially. 
The true principle is, that if it appear expressly to be for the 
benefit of the grantor—as every general power of revoca- 
tion must be—or to be a contrivance designed for that end, 
although covered by some form with a view to conceal that 
end; then, it is fraudulent under the Statute ; but otherwise 
there must be a purpose actually to deceive found by the jury. 
In Griffin vs Stanhope, Cro. Jac. 455, there was a lease to 
one, in trust for the lessor’s wife, (in pursuance of a prom- 
ise before marriage,) with a provision endorsed, that the in- 
tent was, that when there should be a jointure of £1000 pr. 
an. settled upon her, the lease should be void; and it was con- 
tended to be fraudulent, because by the proviso it was to de- 
termine at the party’s will. But the Court held otherwise, 
aad took this difference: ‘That when loans are made with a 
proviso, that if the lessor pay ten shillings, that the Joan 
should be void, it is apparent that the sum is not the value 
of the land, but only limited as a power of revocation, and 
therefore void. But if the proviso be, that if the lessor pay 
£1000, then the lease shall be void, this is not fraudulent, 
but the lease shall be good against the purchaser, if the mo- 
ney be not paid thereon; for, in truth, this lust is but a com- 
mon mortgage, and the sum is not colourable barely. But 
in Jenkins v Keymis 1 Leo. 180, it was held upon a special 
verdict, that a settlement with a power to the settler ‘ocharge 
the sum of £ 1000, on a large estate, was not void, because 
“jt is not a power within the words of the statute (it being a 
particular sum) to revoke, determine or alter the estate; and 
no fraud being found, they (the Court) could not adjudge 
the conveyance fraudulent. 

Applying the principles of these cases to the present, it 
seems clear that the Court cannot pronounce the deed fraud- 
ulent. We assume, that upon its true construction the 
clause does not provide for any but the scheduled sureties, 
except at the election and upon the appointment of Spruill. 
But we think it does not give him fraudulently an undue 
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control over the fund. There is no uncertainty as to the Dec. 1843 
persons to take benefit for an unreasonable time; at least, not Go iion 
obviously so. From the nature of the power he must have _ v 
executed it, at or before the time of sale and distribution of Posbies. 
the proceeds among the scheduled debts; so that the credi- 

tors could not be long tied up. In terms it is not a provis- 

ion or a power to make a provision for himself or any volun- 

teer under him; but for a directly opposite end. In any e- 

vent all the property is gone from him forever. But in 
parting from it, he reserves the power ot doing equal justice 

to all his sureties, as well those he could not then ennumer- 

ate, as those he had specified. If that was really the pur- 
pse, it was one of the soundest morality— placing all hav- 

ing the same meritorious claims on him on the same foot- 

ing; and if the creditors and sureties, who procured him to 
execute the dved, were satisfied with it, no other person 

can object, as the value of the estates is far less than the 
scheduled deSts, It is nota power by which, apparently, he 

can take benefit indirectly; for he cannot gain credit and 
contract new dets on the faith of the power, since it is ex- 
pressly restricted to those existing at the execution of the 
deed. It only gives the debtor the power of doing,’ thereaf- 

ter, what he ought to have done then. It is said, that such 

a power may be, nevertheless, used to the debtor’sadvantage, 

as the means of bargaining with the different sets of credi- 

tors to exclude or admit those not mentioned in the deed. 

We suppose an appointment from any such consideration 
would be an illusory execution of the power, and therefore 
disregarded. The act would be a fraud on the power; and 

not the power a fraud on creditors. But admit, that such 

a dishonest exercise of the power could be sustained; yet it 
would only be true, that such a power is equivocal and may 

be used to bad as well as to good ends. Therefore it fol- 
lows, that it is fifa jury should say, whether the purpose of 
inserting it in the deed was the good one, expressed in it, or 

the bad one, imputed to it and to which, perhaps, it may be 
abused. Th2 susceptibility of such abuse is not a ground on 
which the Court can say conclusively itis fraudulentin aw’ 
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Dec'r, 1843 but only a canse of suspicion and argument of fraud to be 
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weighed bya jury. If an insolvent father make a gift to his 
son, the law, as Lord Coke says, intends a trust between 
them, that is, that the donee would, in consideration of such 
a gift freely made, and also in consideration of nature, relieve 
his father and not see him want, who had made such a gift 

to him. ‘Therefore, the law pronounces that conveyance © 
fraudulent. But if an insolvent father owe a debt justly to 
his son and make an assignment to secure or pay the same ; 
although it is evident that there is great danger of the abuse 
of the power of debtors to'give preferences among creditors, 
and it is not only possible but highly probable, thatthe faths 
er thus preferred his son because he knew that “in considera- 
tion of nature” the son would be disposed to relieve him, 
and therefore he thus secured to him the means of doing it 
by paying him and leaving all others unpaid; yet the Court 
cannot pronounce such a transaction a frand, but must sub- 
mit itto the jury to say, from that and other altending cir- 
cumstances, such as the father’s retaining possession, or en- 
joying other bounties from the son, whether the intent was 
bona fide to pay the son, or under pretence of that to provide 
for the father himself. In such a case, and in the one be- 
fore the Court, to use the langnage in Jenkins v Keymiss 
no fraud being found, the Court cannot adjudge the convey- 
ance fraudulent. There is nothing here to excite a suspi- 
ciou of actual fraud. The argument against the deed arises 

from the abuse, that migh¢ be made by the debtor in holding 
himself up to be bribed by the creditors. But what could he 
make by admitting or excluding a petty sum of $80, when 
the scheduled debts amount to thirty or forty thousand dol- 
lars?’ The particular cireumstrnces of this case shew how 
unreasonable the rule would be, which sternly prouounced 
the deed void, when no actual frand was intended, but quite 
the contrary. ‘I'he argument against the deed consisted of 
general reasoning, without an adjudication to sustain it: 
We think, however, the principle is the other way; and that 
where there is an apparent good purpose, it is not to be pre- 
sumed bad without some proof. Besides which, the case of 
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Lavender v Blackstone is directly in point, as there one of Dec. 1843 
the trusts was similar to that in this deed, and it was not e- 
ven contended that it was a badge of fraud, though there v 


were several others on which the fine was found to be fraud- Peebles. 
ulent. 


Per Curiam, Judgment affirmed. 





Tue Honorarte WILLIAM GASTON, one of the 
Judges of this Court, died on the twenty-third day of Janu- 
ary, 1844, during the term of the Court, in the sixty sixth 
year of his age, 





